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LORD JUSTICE LEWIS:

INTRODUCTION

1.

This appeal concerns provisions of the Employment Rights Act 1996 (“ERA”) which
provide that workers have the right not to be subjected to any detriment if they make a
protected disclosure, that is a disclosure of certain categories of information to their
employer or other specified persons. Regulations may also be made pursuant to section
49B of ERA to confer protection on applicants for posts with National Health Service
(“NHS”) employers who make protected disclosure. Applicants for other jobs do not
have protection if they disclose such information. The issue is whether the legislation
is compatible with Article 14, read with Article 10, of the Convention for the Protection
of Human Rights and Fundamental Freedoms (“the Convention”).

In brief, the appellant, Phyllis Sullivan, applied for posts with the respondent, the Isle
of Wight Council. She was unsuccessful in her applications. She subsequently sent a
letter to her Member of Parliament detailing certain things that she said had occurred at
the interviews and complaining about the activities of a charitable trust (one of whose
trustees was a member of the interviewing panel). She also made a complaint to the
respondent. That complaint was investigated and found to be unsubstantiated. The
respondent failed to arrange for the appellant to be given an opportunity for the matter
to be referred to another officer for a further review in accordance with the respondent’s
complaints policy. The appellant complained to an employment tribunal that she had
been subjected to a detriment — the refusal to allow a further review of her complaint -
because she had made a protected disclosure of information. She accepted that she had
not been refused a post because of any disclosure of information as the disclosure
occurred after the interviews had been conducted and after she had been told that she
had been unsuccessful in her applications.

The appellant was not a worker within the meaning of ERA. She was not an applicant
for a post with an NHS employer. On the ordinary interpretation of ERA, therefore, she
was not entitled to protection in relation to any protected disclosure she made. She
contended, however, that the legislation was incompatible with Article 14, read with
Article 10, of the Convention, in so far as it protected workers and applicants for NHS
posts but not job applicants generally.

The employment tribunal dismissed the claim. It held that the appellant was not in a
materially analogous position to workers or applicants for NHS posts. It further held
that treatment done on the ground that a person was an applicant for a job was not done
on the ground of some “other status” for the purposes of Article 14 of the Convention.
Finally, it held that any difference in treatment was objectively justifiable.

On appeal, the Employment Appeal Tribunal (“EAT”) dismissed the appeal, holding
that the appellant was not in a materially analogous position to workers or applicants
for NHS posts, and that being an applicant for a job was not a status for the purposes of
Article 14 of the Convention. The EAT observed, however, that if it had not dismissed
the appeal for those reasons it would have remitted the question of whether the statutory
provisions were objectively justifiable to the employment tribunal to enable it to receive
evidence on the question of proportionality. The EAT also held that the appeal failed
for a different reason. The complaint as presented to the employment tribunal did not
concern any detriment imposed as a result of anything connected with the appellant’s
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application for employment with the respondent but concerned complaints about
alleged financial activities in connection with a charitable trust (which was not
connected with the respondent).

6. The appellant appeals and, in light of her grounds of appeal, the following principal
issues arise, namely:
(1) is the appellant in a materially analogous position to (a) workers or (b)
applicants for posts with NHS employers?;
(2) does being a job applicant amount to a status for the purpose of Article 14 of
the Convention?;
(3) is the difference in treatment arising out of the relevant statutory provisions
objectively justifiable?; and
(4) was the disclosure related to the appellant’s application for employment?
THE LEGAL FRAMEWORK

Protected Disclosures by Workers

7.

The provisions governing the protection of workers who make what are described as
protected disclosures of information were first introduced into ERA by the Public
Interest Disclosure Act 1998 (“the 1998 Act”). They were further amended shortly
afterwards by the Employment Relations Act 1999. “Worker” was given an extended
meaning by section 43K of ERA which, as originally enacted, include those employed
under a contract of employment or a contract do any work or perform services
personally and certain other categories of worker such as agency workers. A disclosure
is a qualifying disclosure if: (a) it involves the disclosure of information which falls
within one or more categories of the information specified in section 43B and (b) where
disclosure is made to the person or persons specified in sections 43C to 43H of the
ERA. The 1998 Act amended other parts of ERA to provide that a worker has the right
not to be subjected to any detriment by an employer on the ground that he has made a
protected disclosure and to provide that any dismissal would be unfair if the reason, or
principal reason, for the dismissal was that the employee had made a protected
disclosure. Employment tribunals were given jurisdiction to hear complaints.

The material provisions of ERA at the present time are as follows. Section 43A of ERA
provides that:

“In this Act a “protected disclosure” means a qualifying
disclosure (as defined by section 43B) which is made by a
worker in accordance with any of sections 43C to 43H.”

Section 43B of ERA defines which disclosures of information may qualify for
protection. It is in the following terms:

“(1) In this Part a “qualifying disclosure” means any disclosure
of information which, in the reasonable belief of the worker
making the disclosure, is made in the public interest and tends to
show one or more of the following—



Judgment Approved by the court for handing down. Sullivan and Isle of Wight Council

(a) that a criminal offence has been committed, is being
committed or is likely to be committed,

(b) that a person has failed, is failing or is likely to fail to
comply with any legal obligation to which he is subject,

(c) that a miscarriage of justice has occurred, is occurring or
is likely to occur,

(d) that the health or safety of any individual has been, is being
or is likely to be endangered,

(e) that the environment has been, is being or is likely to be
damaged, or

(f) that information tending to show any matter falling within
any one of the preceding paragraphs has been, is being or is
likely to be deliberately concealed.

(2) For the purposes of subsection (1), it is immaterial whether
the relevant failure occurred, occurs or would occur in the United
Kingdom or elsewhere, and whether the law applying to it is that
of the United Kingdom or of any other country or territory.

(3) A disclosure of information is not a qualifying disclosure if
the person making the disclosure commits an offence by making
it.

(4) A disclosure of information in respect of which a claim to
legal professional privilege (or, in Scotland, to confidentiality as
between client and professional legal adviser) could be
maintained in legal proceedings is not a qualifying disclosure if
it is made by a person to whom the information had been
disclosed in the course of obtaining legal advice.

(5) In this Part “the relevant failure”, in relation to a qualifying
disclosure, means the matter falling within paragraphs (a) to (f)
of subsection (1).”

10.  Sections 43C to 43H define to whom, and in what circumstances, a qualifying
disclosure of information is a protected disclosure. Section 43C provides that:

“(1) A qualifying disclosure is made in accordance with this
section if the worker makes the disclosure —

(a) to his employer, or

(b) where the worker reasonably believes that the relevant
failure relates solely or mainly to —

(1) the conduct of a person other than his employer, or
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(i1) any other matter for which a person other than his
employer has legal responsibility,

to that other person.

(2) A worker who, in accordance with a procedure whose use by
him is authorised by his employer, makes a qualifying disclosure
to a person other than his employer, is to be treated for the
purposes of this Part as making the qualifying disclosure to his
employer.”

11. There are specific provisions governing disclosure to a legal adviser for the purpose of
obtaining legal advice (section 43D) and to a Minister of the Crown where the person
is appointed under any enactment (section 43E). There is provision for disclosure to a
person prescribed by order of the Secretary of State (section 43F). That would enable,
by way of example, the making of orders allowing for disclosure of information to
prescribed statutory regulatory bodies.

12. Section 43G of ERA provides that:

1) A qualifying disclosure is made in accordance with this
section if—

(b) the worker reasonably believes that the information
disclosed, and any allegation contained in it, are substantially
true,

(c) he does not make the disclosure for purposes of personal
gain,

(d) any of the conditions in subsection (2) is met, and

(e) in all the circumstances of the case, it is reasonable for
him to make the disclosure.

(2) The conditions referred to in subsection (1)(d) are—

(a) that, at the time he makes the disclosure, the worker
reasonably believes that he will be subjected to a detriment by
his employer if he makes a disclosure to his employer or in
accordance with section 43F,

(b) that, in a case where no person is prescribed for the
purposes of section 43F in relation to the relevant failure, the
worker reasonably believes that it is likely that evidence
relating to the relevant failure will be concealed or destroyed
if he makes a disclosure to his employer, or

(c) that the worker has previously made a disclosure of
substantially the same information—
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13.

(1) to his employer, or
(ii) in accordance with section 43F.

(3) In determining for the purposes of subsection (1)(e) whether
it is reasonable for the worker to make the disclosure, regard
shall be had, in particular, to—

(a) the identity of the person to whom the disclosure is made,
(b) the seriousness of the relevant failure,

(c) whether the relevant failure is continuing or is likely to
occur in the future,

(d) whether the disclosure is made in breach of a duty of
confidentiality owed by the employer to any other person,

(e) in a case falling within subsection (2)(c)(i) or (ii), any
action which the employer or the person to whom the previous
disclosure in accordance with section 43F was made has taken
or might reasonably be expected to have taken as a result of
the previous disclosure, and

(f) in a case falling within subsection (2)(c)(i), whether in
making the disclosure to the employer the worker complied
with any procedure whose use by him was authorised by the
employer.

(4) For the purposes of this section a subsequent disclosure may
be regarded as a disclosure of substantially the same information
as that disclosed by a previous disclosure as mentioned in
subsection (2)(c) even though the subsequent disclosure extends
to information about action taken or not taken by any person as
a result of the previous disclosure.”

There is also provision for disclosure of information to be made to other persons in the
case of exceptionally serious failures as defined in section 43H of ERA. That provides
so far as material that:

(1) A qualifying disclosure is made in accordance with this
section if—...

(b) the worker reasonably believes that the information
disclosed, and any allegation contained in it, are substantially
true,

(c) he does not make the disclosure for purposes of personal
gain,

(d) the relevant failure is of an exceptionally serious nature,
and
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(e) in all the circumstances of the case, it is reasonable for him
to make the disclosure.

(2) In determining for the purposes of subsection (1)(e) whether
it is reasonable for the worker to make the disclosure, regard
shall be had, in particular, to the identity of the person to whom
the disclosure is made.”

14. Section 47B of ERA provides protection for a worker and says, so far as material for
present purposes:

“(1) A worker has the right not to be subjected to any detriment
by any act, or any deliberate failure to act, by his employer done
on the ground that the worker has made a protected disclosure.”

15.  That subsection protects a worker only from detriments suffered in his employment,
that is, broadly, a detriment as an employee or worker. It does not encompass detriments
suffered in some other capacity. See, generally, Tiplady v City of Bradford Metropolitan
District Council [2019] EWCA Civ 2180, [2020] ICR 965. Furthermore, a dismissal is
automatically unfair for the purposes of Part IX of ERA where the reason, or principal
reason, for the dismissal was that the employee had made a protected disclosure (see
section 103A). Complaints that an employee have been subjected to a detriment or
unfairly dismissed as a result of a protected disclosure may be presented to an
employment tribunal (see sections 48 and 111 of ERA).

The extension of protection to applicants for NHS Posts

The Structure of the NHS

16. The provision of a national health service in England is now governed by the National
Health Service Act 2006 (“the 2006 Act”). The Secretary of State has a duty to continue
the promotion of a comprehensive health service in England (section 1 of the 2006 Act).
At present, NHS England, which is a corporate body, also has a similar duty. Various
bodies, such as NHS England, integrated care boards, NHS Trusts, and Special Health
Authorities have been established and have functions to do with arranging for the
provision of services for the purpose of the health service.

The Background to the Legislation

17. By way of background, a review was established in response to concerns about the
way that NHS organisations dealt with issues raised by staff about substandard and
sometimes unsafe patient care. The review was conducted by ~ Sir Robert Francis QC. He
reported on 11 February 2015. His report is entitled “Freedom to Speak Up”. In a letter to the
Secretary of State included as part of the report, Sir Robert said that he was satisfied that there
was a “serious  issue within the NHS. It requires urgent attention if staff are to play their part

in maintaining a safe and effective service for patients”. In paragraph 1 of the

executive summary, Sir Robert explained that “in recent years there have been

exposures of substandard, and sometimes unsafe, patient care and treatment”.  In
many cases staff had been unable to speak up or had not been listened to ~ when they did.
In paragraph 8 of the executive summary, Sir Robert said that:
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18.

19.

“8. The NHS is not alone in facing the challenge of how to
encourage an open and honest reporting culture. It is however
unique in a number of ways, It has a very high public and
political profile. It is immensely regulated and, whilst the system
consists of many theoretically autonomous decision-making
units, the NHS as a whole can in effect act as a monopoly when
it comes to excluding staff from employment. Further, the
political significance of almost everything the system does
means that there is often intense pressure to emphasise the
positive achievements of the service, sometimes at the expense
of admitting its problems.”

The executive summary identified the principles that should be followed to bring about
change. Principles 1 and 2 were concerned with the fostering of a culture of safety and
a culture where those who raised honest concerns about safety should be encouraged to
speak up. Principle 20 concerned the provision of enhanced legal protection. Two steps
were identified. One was to make certain NHS bodies prescribed persons to whom
disclosures could be made. The other was to extend the scope of the legislation
governing those who make protected disclosures to include students working towards
a career in health care. Sir Robert also said this at paragraph 95 of the executive
summary to the report:

“95. The legislation applies to all employers, not only those in
the NHS, so it would not be appropriate to make
recommendations for amendment which might impact on other
sectors in ways that I am not aware of. However I am particularly
concerned by one aspect of the legislation, which is that it does
nothing to protect people who are seeking employment from
discrimination on the grounds that they are known to be a
whistleblower. This is an important omission which should be
reviewed, at least in respect of the NHS. I invite the Government
to review the legislation to extend protection to include
discrimination by employers in the NHS, if not more widely,
under the Employment Rights Act 1996 or the Equality Act
2010.”

Chapter 9 of the report dealt with extending legal protection. Paragraphs 9.17 and 9.19
said this:

“9.17 Although the existing legislation is weak, I have not
recommended a wholesale review of the 1996 Act for two
reasons. First, I do not think legislative change can be
implemented quickly enough to make a difference to those
working in the NHS today. What is needed is a change in the
culture and mindset of the NHS so that concerns are welcomed
and handled correctly. If this can be achieved, fewer staff will
need recourse to the law. Second, this Review is concerned only
with the position of disclosures made within one part of the
public sector, the NHS. The Act covers all forms of employment
whether in the public or private sectors.
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9.19 There is one more general area where I think consideration
needs to be given to strengthening. The evidence that I have seen
during the course of the Review indicates that individuals are
suffering, or are at risk of suffering, serious detriments in seeking
re-employment in the health service after making a protected
disclosure. I am convinced that this can cause serious injustice:
they are effectively excluded from the ability to work again in
their chosen field. With that in mind, I think that consideration
does need to be given to extending discrimination laws to protect
those who make a protected disclosure either in the Employment
Rights Act 1996 or the Equality Act 2010 or to finding an
alternative means to avoid discrimination on these grounds.”

The Legislation

20.

Against that background, the Small Business, Enterprise and Employment Act 2015
(“the 2015 Act”) inserted a provision into the ERA dealing with protection for
applicants for employment in the health service. That provided a power for the
Secretary of State to make regulations prohibiting an NHS employer from
discriminating against an applicant because the applicant had made a protected
disclosure. The material provisions (with certain amendments made by the 2006 Act)
are as follows:

“PART 5A PROTECTION FOR APPLICANTS FOR
EMPLOYMENT ETC IN THE HEALTH SERVICE

49B Regulations prohibiting discrimination because of protected
disclosure

(1) The Secretary of State may make regulations prohibiting an
NHS employer from discriminating against an applicant because
it appears to the NHS employer that the applicant has made a
protected disclosure.

(2) An “applicant”, in relation to an NHS employer, means an
individual who applies to the NHS employer for—

(a) a contract of employment,
(b) a contract to do work personally, or
(c) appointment to an office or post.

(3) For the purposes of subsection (1), an NHS employer
discriminates against an applicant if the NHS employer refuses
the applicant's application or in some other way treats the
applicant less favourably than it treats or would treat other
applicants in relation to the same contract, office or post.
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21.

(6) “NHS employer” means an NHS public body prescribed by
regulations under this section.

(7) “NHS public body ” means—
(a) the National Health Service Commissioning Board;
(b) an integrated care board;
(c) a Special Health Authority;
(d) an NHS trust;
(e) an NHS foundation trust;
(f) the Care Quality Commission;
(g) Health Education England;
(h) the Health Research Authority;
(1) the Health and Social Care Information Centre;
(j) the National Institute for Health and Care Excellence;
(k) Monitor;

(1) a Local Health Board established under section 11 of the
National Health Service (Wales) Act 2006;

(m) the Common Services Agency for the Scottish Health
Service;

(n) Healthcare Improvement Scotland;

(o) a Health Board constituted under section 2 of the National
Health Service (Scotland) Act 1978;

(p) a Special Health Board constituted under that section.

2

Additional bodies have been added to the list of NHS public bodies. The Employment
Rights Act 1996 (NHS Recruitment — Protected Disclosure Regulations 2018/579)
(“the Regulations™) have been made in pursuance of the powers conferred by section
49B. Regulation 2 prescribes the bodies listed in section 49B(7) and they are, therefore,
NHS employers. Regulation 3 provides:

“3. Prohibition on discrimination because of protected disclosure

An NHS employer must not discriminate against an applicant
because it appears to the NHS employer that the applicant has
made a protected disclosure.”
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22.

The Regulations provide for a complaint to be made to an employment tribunal which,
if it finds there has been a contravention of regulation 3, must make a declaration to
that effect and may order the NHS employer to pay compensation to the applicant.

Proposed Amendments

23.

24.

During the passage through Parliament of the Bill which became the 2015 Act, an
amendment was proposed to section 43K which gives an extended meaning to
“worker”. The amendment proposed inserting after the existing section 43K(1)(d) the
following:

“(e) is or has been a job applicant”.

That amendment, had it been adopted, would have extended the scope of the protection
for those who made protected disclosures to all applicants for jobs (not merely those
applied for employment with an NHS employer). The proposed amendment was the
subject of debate. It was subject to a vote and 231 voted against adopting the
amendment and 174 voted in favour. As a result, the amendment was not made.

Further Legislation

25.

Parliament has also enacted the Children and Social Work Act 2017 (“the 2017 Act”).
Section 32 of the 2017 Act will, when it comes into force, amend Part IVA of ERA. It
will provide a power for the Secretary of State to make regulations prohibiting a
relevant employer from discriminating against a person who applies for a children’s
social care position because the applicant has made a protected disclosure.

The HRA and the Convention

26.

27.

28.

The issue in this case concerns the question of whether the legislative provisions are
compatible with Article 14, read with Article 10, of the Convention and, if not, whether
it is possible to interpret the legislative provisions differently to ensure that they are
interpreted in a way that is compatible.

Article 14 of the Convention provides that:
“Prohibition on Discrimination

The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any
ground such as sex, race, colour, language, religion, political or
other opinion, national or social origin, association with a
national minority, property, birth or other status.”

As appears from its terms, Article 14 can only be considered in conjunction with the
enjoyment of one or more of the substantive rights or freedoms set out in the
Convention. The relevant right here is that in Article 10(1) of the Convention which
provides that everyone has the right to freedom of expression and that this right includes
freedom “to receive and impart information and ideas without interference by public
authority”.
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29.

30.

31.

32.

In general terms, the approach to the question of whether differential treatment is
contrary to Article 14 involves consideration of four broad issues, albeit that different
cases express the issues in different language. As the issues in this case concern the
compatibility of provisions of primary legislation enacted by Parliament with Article
14, it is appropriate to use the form of words generally used in that context. The four
issues or questions that arise in this case are:

(1) does the subject matter of the complaint fall within the ambit of one of
the Convention rights?;

(2) has the person making the claim been treated less favourably than other
people who are in an analogous, or relevantly similar, situation?;

(3) is that difference in treatment based on an identifiable
characteristic amounting to a status?; and

(4) is the difference in treatment objectively justifiable? That
in turn involves consideration of whether the measure giving
rise to the differential treatment pursues a legitimate aim and
whether there is a reasonable relationship of proportionality
between the means employed and the aim sought to be
realised. The burden is on those seeking to contend that the
legislative measures are objectively justified to demonstrate
that that is so.

Those correspond to the four issues identified in Gilham v Ministry of Justice (Protect
Intervening) [2019] UKSC 44, [2019] 1 WLR 5905 at paragraph 28. It is common
ground that the answer to the first question in this case is yes as the complaint falls
within the ambit of the right of freedom of expression, which includes the right to
impart information. The case concerns the second, third and fourth questions.

Section 3 HRA provides that:

“(1) So far as it is possible to do so, primary legislation and
subordinate legislation must be read and given effect to in a way
which is compatible with Convention rights”.

A court must first consider whether the legislative provisions would, applying
recognised principles of statutory interpretation, give rise to a breach of a Convention
right. If so, then the court should, in accordance with the duty under section 3, consider
if it is possible to interpret the legislative provisions in a way which is compatible with
a Convention right. If not, a court may make a declaration of incompatibility, that is a
declaration that a legislative provision is incompatible with a Convention right (section
4 HRA). An employment tribunal has no power to grant a declaration of
incompatibility. Nor can the EAT grant such a declaration.

THE FACTS

33.

The material facts for the purposes of this appeal are as follows. They are largely taken
from the judgment of the employment tribunal.
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The Interviews

34.

35.

36.

On 31 October 2019, the appellant attended an interview with the respondent for the
position of accounts officer. The interview was conducted by Ms Martin, Mr Porter and
Mr Philbrick. On 4 November 2019, the respondent e-mailed the appellant to inform
her that she had been unsuccessful at interview and complimenting her on her academic
achievements and gave advice for future interviews. The appellant replied that day
thanking the respondent for the e-mail and stating that it had been nice to meet
everyone.

On 5 December 2019, the appellant attended an interview with the respondent for the
position of direct payment finance officer. The interview was conducted by Ms Martin,
Mr Porter and Mr Higginson. On 10 December 2019, the respondent e-mailed the
appellant to inform her that although she had been unsuccessful in her application, she
had performed well at interview and thanked her for attending. The appellant replied
thanking the respondent and stating that she had received news that day that meant that
she had now completed a postgraduate diploma that she was undertaking.

On 7 January 2020, the appellant filed an online crime report with the police alleging
that she had been the subject of a verbal assault during an interview. She also referred
to the activities of the Shanklin Chine Trust which she stated was dormant but had been
taking revenues for many years. The appellant has stated that after the first interview
she had started researching matters and had eventually found that Mr Porter (one of the
members of the interview panel) had, in her words, “been submitting false and
fraudulent accounts for several years”. She also filed a report on the respondent’s
confidential safeguarding helpline in which she alleged that it had been repeatedly
stated during the interviews on 31 October 2019 and 4 November 2019 that she was
mentally insane.

The Complaint to the Respondent

37.

On 12 February 2020, the appellant emailed the chief executive of the respondent
attaching the report she had sent to the police together with other documents relating to
the Shanklin Chine Trust. The chief executive responded, indicating that he understood
the e-mail to be a complaint about the way that the interviews had been conducted and
this would be the subject of investigation. He stated that the respondent had no
connection with the Shanklin Chine Trust and was unable to comment on those
allegations.

The Protected Disclosure

38.

On 17 March 2020, the appellant wrote to her Member of Parliament. She complained
that she had been repeatedly verbally abused at interview and told that she was
apparently mentally insane. She expressed the view that the respondent was not using
their interview scheme as a positive approach towards disabled candidates. She said
that she was asthmatic but not mentally insane. She said that the references to her being
mentally insane led her to believe candidates who did suffer from mental illness might
be stigmatised. The appellant also said that she had detected irregularities with a charity,
the Shanklin Chine Trust, and that the respondent’s service and finance manager, Mr
Porter, had been associated with the charity for around five years or more. She said the
charity had been taking significant public revenues annually but had continually (until
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recently) been submitting accounts as a dormant company. A copy of that letter was
sent to the respondent’s chief executive and also Ms Shand, the officer investigating
the appellant’s complaint. The document sent to the MP is the document relied upon by
the appellant as containing her protected disclosure.

The Consideration and Outcome of the Complaint

39.

40.

41.

42.

On 13 July 2020, the appellant sent what she said were reports of the interviews of 31
October 2019 and 5 December 2019 to Ms Shand and the chief executive. The appellant
recorded in those reports that she had been subject to inappropriate or discriminatory
comments by members of the interview panel, including that she was mentally insane
and had ugly lumps on her face. The appellant recorded that one of the interviewing
panel had asked her about an earlier employment tribunal involving allegations of
physical assault on the appellant. The appellant also submitted a document recording
alleged financial irregularities in the operation of the Shanklin Chine Trust and alleging
that Mr Porter, one of the members of the interviewing panel, was a trustee. On 14 July
2020, the Appellant sent amended reports of the interview. The account of the interview
on 31 October 2019 included allegations about observations and comments regarding
the appellant’s bottom. The account for the interview on 5 December 2019 included
allegations that another member of the interviewing panel had said that the appellant
should get some contraception.

Ms Shand emailed the appellant on 18 September 2020 advising her of the outcome of
the investigation into the complaint. In summary, it concluded, after detailed
investigation, that there was no evidence of any wrongdoing by staff. The appellant’s
complaint was therefore not upheld.

The e-mail also stated that if the appellant were dissatisfied with the outcome of the
investigation she would normally have the right under the respondent’s complaints
policy to refer the matter to what was called a stage 2 review which would be carried
out by another senior officer. However, Ms Shand said that, having given the situation
very careful consideration, she had concluded that this would not be an appropriate
course of action in the circumstances of this case as a thorough investigation had been
undertaken and the process had had a significant impact on the staff involved. Ms Shand
considered that it was necessary to take measures to protect the respondent’s employees
from further distress being caused. Accordingly, she said that she was disapplying the
option of a stage 2 review in the exceptional circumstances of the case. The fact that
the appellant was not able to seek a further review of her complaint is the detriment to
which she says she was subjected because she had made a protected disclosure.

The appellant also submitted complaints to the Local Government and Social Care
Ombudsman and the Solicitors Regulatory Authority.

The Claim to the Employment Tribunal

43.

The appellant presented a claim to the employment tribunal. She said that it was a claim
for discrimination, victimisation and whistleblowing based on the fact that the refusal
of a right of appeal (the second stage review under the respondent’s complaints policy)
“was due to the Claimant raising a grievance in relation to detected accounting and
taxation irregularities associated with Mr Mathew Porter’s ... involvement with
Shanklin Chine Trust”. There were other claims, not the subject of this appeal, to do
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with discrimination and victimisation under the Equality Act 2010. There was a section
headed “For reference only” which set out the description of the respondent’s alleged
conduct prior to the refusal of the grievance.

THE JUDGMENTS IN THE EMPLOYMENT TRIBUNAL AND THE EAT

The Judgment of the Employment Tribunal

44,

45.

46.

The employment tribunal began its reasons by explaining that it had clarified the issues
with the parties. In relation to protected disclosures, it recorded that the appellant
accepted that she was not a worker who was entitled to protection under section 47B
and 48 of ERA nor was she an applicant for the purposes of section 49B of ERA. Her
claim in summary included a claim that sections 47B and 48 ought to be extended to
include job applications in the light of, amongst other things, the HRA and Article 14,
read with Article 10 of the Convention and having regard to the decision of the Supreme
Court in Gilham v Ministry of Justice [2019] UKSC 44, [2019] 1 WLR 5905.

The employment tribunal further clarified that the appellant’s position was as set out in
paragraph 18 of its judgment. The only protected disclosure relied upon was the letter
to the MP dated 17 March 2020. The conduct referred to in that letter mainly referred
to conduct at the interviews but “also referred to alleged financial irregularities” and
that:

“(3) The Claimant confirmed that it is her case that references to
such matters in the letter dated 17 March 2020 constituted a
qualifying disclosure for the purposes of section 43B(1)(a)
and/or (b) of the Act. In summary the claimant says that she
made a disclosure which in her reasonable belief was in the
public interest and tended to show that a manager of the
respondent (Mr Porter) had committed a criminal offence (fraud)
and/or had breached his legal obligations relating to the financial
operation of a charitable trust (the Shanklin Chine Trust) in
respect of alleged financial irregularities/the failure to submit
truthful accounts of trading revenues to companies House.

(5) Following the clarification of the claimant’s alleged
protected public interest disclosure (and the explanation by the
Tribunal that the disclosure had to predate the alleged
detrimental treatment) the claimant confirmed that the only
alleged detriment upon which she relied was accordingly, the
refusal by Ms Shand on 18 September 2020 to allow the claimant
a right appeal against the rejection of her complaint pursuant to
the respondent’s complaint procedure.”

Having considered the evidence, found the relevant facts and considered the parties’
submissions, the employment tribunal concluded as follows:

“79. Having given careful consideration to all of the above,
including that the tribunal is required pursuant to section 3 of the
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1998 Act to read and give effect to legislation in a way which is
compatible with Convention rights, the tribunal has reached the
conclusions set out below.

“80. The tribunal has for such purposes given careful
consideration to the four questions identified at paragraph 28 of
Gilham as follows:

“(1) Do the facts fall within the ambit of one of the Convention
rights—having for such purposes taken the claimant's case at its
highest, the tribunal is satisfied that the facts may potentially fall
within article 10 (freedom of expression) and article 14
(prohibition of discrimination—in respect of ‘other status’)
namely, that the claimant was allegedly subjected to a detriment
(the refusal of a right of appeal under the respondent's
Complaints Policy) because she made an alleged protected
public interest disclosure to her MP/the respondent on 17 March
2020 concerning the alleged conduct of Mr Porter in respect of
the financial operation of the Shanklin Chine Trust as referred to
above.

“(i1) Has the claimant been treated less favourably than others in
an analogous situation—the claimant compares herself with
others who are afforded protection under the Act namely
employees/workers generally and also job applicants applying to
join an NHS employer/NHS body (as defined in section 49B of
the Act ). Having given the matter careful consideration the
tribunal is not satisfied on the facts of this case that the claimant
has established that she was in an analogous situation to the
above for the following reasons: (a) the tribunal is not satisfied
that a job applicant is in an analogous situation to an employee
or worker of an organisation who has, by way of contrast as a
minimum, entered a contract of employment or other
contract/office and has become a member of the workforce with
associated rights and responsibilities. The position in this case is
very different to that in Gilham. In Gilham, although the
claimant was not a worker or employee, she was an officeholder
who was integrated into and operated as part of the workforce
and who held a substantive and highly responsible judicial role;
(b) further the tribunal is not satisfied ... a job applicant such as
the claimant (who applied to a local authority for financial
positions) is in an analogous situation to a job applicant who
applied for a role with an NHS employer/body where staff, with
specialist medical and associated skills, regularly transfer
between such organisations and where patient safety is of
paramount importance.

“(ii1) Is the reason for that less favourable treatment one of the
listed grounds in article 14 of the Convention rights or some
‘other status’—the tribunal is not satisfied that a ‘job applicant’
which is a very wide and generic grouping constitutes,
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particularly having regard to the matters previously referred to
at para (ii) above, some ‘other status’ for the purposes of article
14 of the Convention rights.

“(iv) Is the difference without reasonable justification—the
tribunal is, in any event, satisfied on the basis of the available
information that there is reasonable justification for the
difference in treatment between a generic and very wide-ranging
group of job applicants, who otherwise have no relationship with
the organisation (to which the claimant belongs), and the
categories which Parliament has chosen to protect namely: (a)
employees/workers who work or have worked for the
organisation and (b) those that apply to NHS employers (as
defined). The situation in this case is very different to that in
Gilham. Moreover, the tribunal is strengthened in its view by the
fact the EU, who considered the position of job applicants in
2019, chose to limit its protections to those job applicants who
had gained ‘information of breaches’ during the recruitment
process.

81. For the avoidance of doubt the tribunal is not satisfied that
the claimant's reliance on the Enterprise and Regulatory Reform
Act 2013 (which was the mechanism by which the meaning of
the term worker was extended by the amendment of section 43K
of the Act) adds anything to the above deliberations and this is
therefore not separately addressed.

82. In all the circumstances, the tribunal is not satisfied that it
has jurisdiction to entertain the claimant's complaint of
detrimental treatment for making a protected public interest
disclosure which complaint is therefore dismissed.”

The Judgment of the EAT

47.

48.

The appellant appealed to the EAT against the decision to dismiss her claim. In
summary, the EAT found that the appellant, as an applicant for a job, was not in a
materially analogous position to a worker or an applicant for an NHS post for the
purposes of Article 14 of the Convention. In relation to the latter, the EAT had regard
to Parliamentary debates on the regulations made under section 49B of ERA. The EAT
concluded at paragraph 38 of its judgment that the appellant as an:

“...external applicant in a sector other than the NHS is not in
circumstances analogous to one in the latter sector. S/he is not,
even indirectly (that is, in a non-clinical capacity), concerned
with patient safety, nor was a sound evidence base, indicative of
the existence of issues of a similar nature and extent outside the
NHS, provided to the tribunal.”

The EAT next considered whether the appellant, as an external applicant for a job, had
some “other status” for the purpose of Article 14 of the Convention. It concluded that
at paragraph 40 of its judgment that:
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“...to define one's status by reference to the fact that, at one time,
one has been an external job applicant is to define it by reference
to the act of making the application, rather than by reference to
a characteristic personal to the applicant (albeit one which is not
necessarily innate or inherent), consistent with the nature of
other grounds of discrimination outlawed by article 14 ECHR
(though I do not thereby suggest that a strict ejusdem generis
approach to the specified grounds, deprecated in Stotf [2020] AC
51, para 80, should be followed).”

49. The EAT therefore considered that the appeal should be dismissed for those reasons.
The EAT also considered the question of whether the difference in treatment had been
shown to be objectively justified. The EAT considered that, had it not dismissed the
appeal for other reasons it would have remitted this question to the employment tribunal
saying this:

“43.....The position as there explained is to be contrasted with
the position in this case, in which it is clear from the
parliamentary debates with which I have been provided that the
question of whether to extend the protection of Part IVA of the
ERA to applicants outside the NHS was specifically considered.
I am satisfied that it is appropriate to defer to the evidence-based
opinion and choice then made by Parliament. I am further
satisfied that the tribunal was entitled to discern the aims of the
primary and secondary legislation from their terms and to find
that those aims were legitimate. That it did so is apparent from
its language, albeit contracted, at para 80(iv):

“the tribunal is, in any event, satisfied on the basis of
the available information that there is reasonable
justification for the difference in treatment between a
generic and very wide-ranging group of job applicants,
who otherwise have no relationship with the
organisation (to which the claimant belongs), and the
categories which Parliament has chosen to protect
namely: (a) employees/workers who work or have
worked for the organisation and (b) those that apply to
NHS employers (as defined).”

44. Problematic, however, was the tribunal's approach to the
question of proportionality, in the absence of any evidence going
to that matter and the structured approach to answering that
question required by Bank Mellat. Had the answers to the first to
third Gilham questions (and my conclusions set out below) been
otherwise, I would have remitted the matter for fresh
consideration of that particular question. Whilst having
sympathy with Mr Jupp's submission that this particular
respondent had made its bed in deciding not to adduce any
evidence in that connection, the issue is of significance beyond
this litigation and, had the matter been remitted, it would have
been appropriate for the Secretary of State to have been invited
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50.

to consider whether he would like the opportunity to adduce
evidence and be heard on the point, as Mr Jupp's submissions in
reply acknowledged.”

The EAT also held that the appeal should be dismissed for another reason, unconnected
with the question of Article 14 of the Convention. It considered that the relevant
protected disclosure, as identified at paragraph 18(3) of the employment tribunal’s
reasons, related to alleged financial irregularities at a charity, not matters that arose at
interview. That had been the subject of a complaint made in accordance with the
respondent’s general complaints procedure. The EAT concluded that, even if it were
wrong about its analysis that the claim did not fall within Article 14 of the Convention,
the claim would have been dismissed as the detriment was not suffered in connection
with being a job applicant. The EAT said this at paragraph 42:

“42. Even if I am wrong in my analysis thus far, per Tiplady v
City of Bradford Metropolitan District Council [2020] ICR 965
(in particular at para 45, per Underhill LJ) in order for the
claimant to rely upon any less favourable treatment the latter
would need to have been suffered by the claimant qua external
applicant. In this case, as Mr McCombie submitted, it is clear
that neither the alleged disclosure nor the treatment of which
complaint was made (both of which the tribunal had been at
pains to clarify at the outset of the hearing and to record in its
reasons) related to the claimant in that capacity. Mr Jupp's
reliance upon paras 76 and 77 of the tribunal's reasons is
misplaced; both simply summarise the claimant's submissions.
The absence of a cross-appeal does not remove the need for
careful analysis of the factual premise of the claim and its
relevance to the questions to be addressed in this appeal.”

THE APPEAL

51.

The appellant’s amended grounds of appeal are that the EAT erred:

(1) in determining that the appellant, as an external applicant for a job, was not in an
analogous situation to internal job applicants or applicants for jobs with NHS
employers (paragraphs 1 to 3 of the amended grounds of appeal);

(2) in concluding that the appellant did not have some other status within the meaning
of Article 14 of the Convention (paragraphs 4 to 6 of the amended grounds of

appeal);

(3) in deciding that, if it had not dismissed the other grounds of appeal, it wold have
remitted the matter to the employment tribunal to hear further evidence as to
proportionality; as the respondent had chosen not to lead evidence as to
proportionality, this was inappropriate (paragraph 7 of the amended grounds of

appeal);

(4) in concluding that the protected disclosure related to matters unconnected with the
appellant’s job applications and had been advanced under a complaints policy of
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52.

53.

which any member of the public was able to avail himself or herself (paragraphs 2
and 6 amended grounds of appeal).

The remedy the appellant seeks is for this Court to interpret section 43K of ERA so that
it extends to applicants for jobs and she submits that the EAT erred in indicating that
that would not have been appropriate. Alternatively, the appellant seeks a declaration
that section 43K of ERA is incompatible with Article 14, read with Article 10, of the
Convention.

It is convenient to consider the first three grounds of appeal together.

THE FIRST THREE GROUNDS OF APPEAL - ARTICLE 14 OF THE CONVENTION

Submissions

54.

55.

56.

57.

38.

Submissions were made by Mr Jupp KC and Mr Robottom for the appellant. It was
submitted that the appellant’s case was that the relevant provisions of ERA must be
read as including job applicants as otherwise the provisions would be incompatible with
Article 14 of the Convention. The appellant was an external applicant for a post with
the respondent. She was in a materially analogous position to an internal applicant, that
is a person employed by the respondent who was applying for the same post. Both
would put in applications for the post. Both would attend interviews if shortlisted.

It was also submitted that it was not correct to distinguish between workers and job
applicants on the basis that the worker was embedded in the workplace and the job
applicant was not. A worker had protection from the time that he entered into a contract
of employment whether or not he had yet begun work. A former employee could bring
a claim under the legislation against a former employer even after the employment
relationship had ended and he was no longer in the workforce (see Woodward v Abbey
National plc (No 1) [2006] EWCA Civ 822, [2006] ICR 143). A worker could also
bring a claim against his current employer in respect of disclosures made whilst
employed previously by a different employer (see BP plc v Elstone [2010] ICR 879).
Those cases all indicated that being in the workplace was not a critical feature. Further,
the purpose of the legislation was to protect people who made disclosures in the public
interest and whether the person was or was not an employee was not material.

Alternatively, Mr Jupp and Mr Robottom submitted that the appellant as a job applicant
was in the same position as an applicant for a job with an NHS employer. NHS job
applicants would not necessarily be seeking a job which was concerned with patient
safety; they may be seeking financial roles (as the appellant had been with the
respondent). Further, persons who had never worked for an NHS employer but applied
for a job were protected. Such persons were in a materially analogous position to
applicants applying for jobs.

It was submitted for the appellant that being a job applicant was some other status
within the meaning of Article 14 of the Convention. ‘Status’ had been given a wide
interpretation. It included characteristics arising from what a person has done or has
had done to them.

In relation to justification, it was submitted for the appellant that it was for the
respondent or the first intervener, the Department for Business and Trade, to establish
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59.

60.

61.

62.

that the legislation pursued a legitimate aim and to establish by evidence that the means
adopted were a proportionate means of achieving that aim applying the approach in
Bank Mellat v HM Treasury (No 2) [2013] UKSC 39, [2014] AC 700 at paragraph 77.
The test for determining whether a difference in treatment was proportionate was not
whether the legislation was manifestly without foundation, relying on the observations
of Baroness Hale at paragraphs 33 to 34 of Gilham. The EAT accepted that the
respondent had failed to adduce evidence to address the issue of proportionality. In
those circumstances, the respondent had failed to demonstrate that the difference in
treatment resulting from the legislation was objectively justified. It was wrong for the
EAT to remit that matter to the employment tribunal.

Further, and in any event, it was submitted for the appellant that the difference in
treatment was not objectively justified. The legitimate aim of the legislation, as
appeared from its long title, was to protect individuals who make certain disclosures of
information in the public interest. The suggestion that the aim was linked to workers
raising concerns with their employer because they were aware of wrongdoing in their
workplace was wrong as the legislation went further than that. In addition, a less
intrusive measure could have been adopted, that is one which protected those who made
workplace disclosures without a blanket deprivation of protection for all job applicants
(except those applying for jobs with NHS employers). In assessing proportionality, the
importance of the issue, namely freedom of expression, was relevant. It would be
contrary to the public interest not to provide a remedy for a person who suffered a
detriment for making a protected disclosure. The legislation did not strike a fair balance
and left job applicants open to detrimental treatment during the recruitment process.

The second intervener, Protect, was given permission to adduce evidence in the form
of a witness statement of Ms Gardiner, and written and oral submissions. Ms Darwin
KC, with Mr Roberts, made submissions on the proper interpretation of certain
provisions of the ERA.

Mr McCombie, for the respondent, submitted that the appellant was not in a materially
analogous position to those protected by the legislation. The appellant was an applicant
for a job and had no workplace relationship with the respondent. In the light of the
observations of Baroness Hale in paragraph 32 of Gilham, the approach to status in this
context was to have regard to whether a person had an occupational classification. It
did not extend to something as generic as being a job applicant. The appellant was in
reality a member of the public making a complaint and that was insufficient to amount
to a status for the purpose of Article 14 of the Convention. In relation to objective
justification, Parliament had specifically limited the protection to workers, including
agency workers, and decided to extend it to applicants for posts with NHS employers
but not to job applicants more generally. Given that Parliament had specifically made
those legislative choices, it could not be said that the legislation had a disproportionate
effect.

The Secretary of State for Business and Trade was given permission to intervene. Mr
Moretto, for the Secretary of State, submitted that the aim of the legislation appeared
from its wording. The aim was to protect the public. It did so by focussing on those
who were in work, and likely to have access to information evidencing wrongdoing or
a threat to health and safety or the environment, and who could bring that information
to the attention of the employer (or the person responsible for the conduct). They could
then investigate and act upon the information provided. Provided the worker made the



Judgment Approved by the court for handing down. Sullivan and Isle of Wight Council

63.

64.

disclosure in those circumstances, he would be protected. Further, the power to make
regulations governing protected disclosure by those applying for posts in the NHS was
intended to address a specific problem that had been identified in relation to those
seeking work in the health service.

Against that background, Mr Moretto submitted that job applicants were not in a
materially or relevantly analogous position to workers. The legislation protected those
in the workforce in order to enable them to raise concerns in a responsible way that was
consistent with their duties to their employer. Applicants were in a different position.
Similarly, job applicants generally were not in an analogous position to applicants for
posts with NHS employers. The legislation was intended to ensure that concerns about
patient safety were raised and reflected the structure of the NHS which was a national
service albeit one where the employers within the service were often legally distinct
entities. Further, the fact that a person had done something, such as applying for a job,
did not amount to a status for the purpose of Article 14 of the Convention.

In relation to justification, Mr Moretto submitted that the correct approach to be taken
was that in R (SC) v Secretary of State for Work and Pensions and others [2021] UKSC
26, [2022] AC 223. This case involved primary legislation enacted by Parliament, and
amended from time to time, and where Parliament had made specific choices as to the
extent of the protection to be provided. The legislation pursued a legitimate aim, namely
protection of the public by giving workers who are aware of wrongdoing and raise
concerns internally with their employer protection from being subjected to detrimental
action by their employer. The legislation had been amended to apply to applicants for
jobs with NHS employers in order to address a specific concern about ensuring patient
safety. It was proportionate for the legislation to be drafted in that way.

Discussion

65.

66.

The issue in the present case concerns differences in treatment arising out of the
provisions of primary legislation enacted by Parliament. The legislation confers
protection for certain groups of persons who make protected disclosures but not for
others. In particular, the legislation as originally enacted protected workers who
disclosed certain types of information in certain specified ways. Where a worker makes
a protected disclosure, he is not to be subjected to a detriment by his employer (or
another worker of the employer). The legislation did not protect applicants for jobs, that
is people who were not workers and did not have a contractual relationship such as a
contract of employment or contract to provide work or services. The legislation was
amended to extend the protection to one group, those applying for posts with NHS
employers. The legislation did not extend the protection to applicants for jobs other
than those in the NHS. The question is whether those differences in treatment are
compatible with Article 14, read with Article 10, of the Convention.

It is agreed that the subject matter of this complaint falls within the scope of Article 14
of the Convention as it concerns the exercise of the right to freedom of expression and,
in particular, the right to impart information. The issues that arise in this case, therefore,
concern the first three issues set out above at paragraph 50 above.
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The First Issue — Materially Analogous Position

67.

68.

69.

70.

The first issue is whether the appellant is in a materially analogous or relevantly similar
position with the two groups with which she seeks to compare herself namely: (1)
workers as defined by the relevant provisions of the ERA and (2) applicants for work
in the NHS. As Lord Reed observed in SC at paragraph 59:

“...not all differences in treatment are relevant for the purposes
of Article 14. The difference is only relevant, for the purpose of
assessing whether there has been discrimination, if the claimant
is comparing himself with others who are in a relevantly similar
situation. An assessment of whether situations are “relevantly”
similar generally depends on whether there is a material
difference between them as regard the aims of the measure in
question.”

Approaching the issue in that way, the appellant is not in a materially analogous or
relevant similar position to the other groups. Dealing first with workers, the legislation
aims to protect the public by ensuring that those in work who make disclosures of
information about wrongdoing, or dangers to health and safety or the environment, to
their employers (or, in defined circumstances, to others) are protected from dismissal
or being subjected to any detriment in their employment as a result of having disclosed
information in the prescribed way. The legislation is aimed at disclosures by those in
work. Applicants for jobs are not in a relevantly similar or analogous position. They are
not in work and are not in an employment relationship with the relevant employer. The
position of someone seeking work is materially different from someone in work.

Similarly the appellant is not in a materially analogous position to applicants for jobs
with NHS employers. The amendments to ERA were aimed at dealing with what was
seen as a specific and urgent problem, namely the need to ensure a culture where staff
in the health service would be able to make protected disclosures about matters
concerning patient safety and treatment. The NHS is a national service albeit one where
different legal bodies or entities provide services. The aim was to ensure that persons
would not be deterred from making protected disclosures because they may wish to
move from one NHS body to another. It is true that the legislation, as a matter of
interpretation, confers protection on persons who have never worked for an NHS body
but who have made a protected disclosure and then applied for a post with an NHS
employer. The thrust of the legislation, however, is to protect patient safety and care by
ensuring that those in the health service who have access to information relevant to
those issues, and who disclose information about such matters, are not then prevented
from accessing other posts in the health service. Applicants for jobs in areas other than
the health service are not in a materially or relevantly analogous position. The particular
and urgent concern about the need to safeguard patient safety that arose in relation to
the health service, and to ensure that those who disclose information relevant to those
issues are not subsequently disadvantaged in the NHS recruitment process, does not
apply to applicants for jobs in other sectors.

If I were wrong about this issue, it would be necessary to consider whether the
legislation was objectively justifiable. Issues concerning whether persons are in a
materially analogous or relevantly similar position may overlap with the question of
objective justification. This issue is dealt with below at paragraph 74 onwards.
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The Second Issue - Status

71.

72.

73.

Article 14 of the Convention prohibits “discrimination on any ground such as” sex,
race, or other specified grounds or “other status.” The issue here is whether, assuming
that the appellant was treated differently from others on the ground that she was an
applicant for a job not a worker or an applicant for a job with an NHS employer, that
would be discrimination on the grounds of some other status.

The European Court of Human Rights has recognised that Article 14 applies to
differences based “on identifiable, objective or personal characteristics by which
persons or groups of persons are distinguishable one from another” (Clift v United
Kingdom, application no 7205/07 judgment 22 November 2010). That includes, but is
not limited to, characteristics which are innate or personal to an individual such as
gender or race. It can also include other characteristics which differentiate between
groups such as country of residence (as in Carson v United Kingdom (2010) 51 EHRR
3) or, as in Clift, being a person sentenced to 15 years’ imprisonment or more, as a
result of which different provisions governing release on licence applied. The Supreme
Court adopted a similar approach in R (Stott) v Secretary of State for Justice [2018]
UKSC 59, [2020] AC 51, where Lady Black, with whom Lord Hodge and Lord Mance
agreed, said that a generous but not unlimited meaning ought to be given to “other
status”, that the test of personal characteristics by which persons or groups were
distinguishable from each other should be applied, that the personal characteristics need
not be innate and the fact that a characteristic was a matter of personal choice did not
rule it out as a possible “other status” (See paragraphs 56 and 63 and see also per
Baroness Hale at paragraph 209). In R (4) v Criminal Injuries Compensation Authority
and another (Anti Trafficking and Labour Exploitation Unit Intervening) [2021] UKSC
27,[2021] 1 WLR 3746, Lord Lloyd-Jones, with whom the other members of the Court
agreed, considered that being a victim of trafficking constituted a status. Although that
was an acquired characteristic, resulting from something done to the person, as opposed
to being inherent or innate, it was a “personal identifiable characteristic” (see paragraph
46).

I would regard being an applicant for a job as capable of constituting some other status
for the purpose of Article 14 of the Convention. It is a characteristic capable of
distinguishing one group of persons from other groups. It is an acquired characteristic,
resulting from something that an individual has chosen to do, i.e. apply for a job. If a
person was subjected to treatment on the ground that the person was a job applicant, I
would regard that as capable of being treatment on the ground of some other status.

The Third Issue— Objective Justification

The Proper Approach to Objective Justification in the Present Case

74.

The issue is whether the difference in treatment arising out of the provisions of the ERA
dealing with protected disclosures is objectively justified. The provisions protect
workers and applicants for posts with NHS employers who make protected disclosures
but the provisions do not offer protection to applicants for other jobs. In this case, the
appropriate approach to the question of justification is that set out by the Supreme Court
in SC. That case concerned the provision of welfare benefits but the judgment of Lord
Reed, with whom the other members of the Court agreed, makes it clear that the
approach set out applies to “legislation in relation to general measures of economic and
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75.

76.

77.

78.

social strategy”. The approach to proportionality identified in SC gives appropriate
weight, usually substantial weight, to the judgment of the legislature in fields including
economic and social policy and matters relating to moral and ethical issues (see
paragraph 161 of SC) whilst recognising that other factors may indicate the need for
greater scrutiny.

The present case involves matters of social policy in the employment field. It involves
Parliament weighing up the interests of the public, workers and those seeking work,
and employers. I note that in Gilham Baroness Hale indicated at paragraph 34 that the
courts had not always adopted the approach of asking whether measures were
manifestly without reasonably foundation in the area of social or employment policy.
Since the decision in Gilham, the Supreme Court in SC has adopted a more nuanced
approach to the question of justification rather than simply asking whether legislation
was manifestly without foundation. The approach set out in SC gives substantial weight
to the judgment of Parliament on social and economic policy but also identifies
circumstances in which a greater degree of scrutiny is required (see paragraph 151). I
have no doubt that the appropriate approach in this case is that set out in SC.

The starting point is to identify the aim or purpose of the legislation. That is primarily
to be ascertained from the language used in the legislation. It is also permissible to look
at other materials in order to identify the “mischief”, that is, the problem which
Parliament was seeking to address. That material may include background material
such as explanatory notes to legislation, or government white papers or reports leading
to the adoption of legislation. If relevant background information is provided by a
minister or other member of either House in the course of debate in Parliament, that
information may be taken into account in identifying the problem that Parliament was
addressing. The courts must take considerable care, however, when considering
statements made in Parliament for the reasons given by Lord Nicholls in Wilson v First
County Trust Ltd (No.2) [2003] UKHL 40, [2004] 1 AC 816 at paragraphs 61 to 67,
and by Lord Reed in SC, especially at paragraphs 32, 167 and 172 to 174. As Lord
Nicholls observed, the use of statements made in Parliament in this context is as a
source of background information. The “debates are not a proper matter for
investigation or consideration by the courts” (per Lord Nicholls at paragraph 67 in
Wilson).

The relevant legislative provisions must also satisfy a proportionality test in that the
courts must decide whether the means used by the legislature to achieve its policy aims
were appropriate and not disproportionate. As indicated in SC, there are a number of
potentially relevant factors to take into account when considering whether a difference
in treatment arising from legislation enacted by Parliament is objectively justified. For
present purposes, three factors may usefully be identified.

First, the courts distinguish between treatment on certain grounds, often referred to as
“suspect” grounds, such as sex or race or ethnic origin, which are seen as especially
serious and which call, in principle, for weighty reasons to justify differences in
treatment on such grounds. There are, of course, exceptions or qualifications to that
approach. At paragraph 100 of SC, Lord Reed summarised the position in this way:

“100. One particularly important factor is the ground of the
difference in treatment. In principle, and all other things being
equal, the court usually applies a strict review to the reasons
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advanced in justification of a difference in treatment based on
what it has sometimes called “suspect” grounds of
discrimination. However, these grounds form a somewhat
inexact category, which has developed in the case law over time,
and is capable of further development by the European court.
Furthermore, a much less intense review may be applied even in
relation to some so-called suspect grounds where other factors
are present which render a strict approach inappropriate, as some
of the cases to be discussed will demonstrate.”

79. Secondly, the courts have regard to whether Parliament has itself considered and
formed a judgment on the balance between competing interests. Where it has done so,
substantial weight will usually be given to the judgment of Parliament when deciding
whether a difference in treatment resulting from the legislative provisions is objectively
justifiable. As Lord Reed explained at paragraphs 180 to 181 of his judgment in SC:

“180. As Lord Bingham explained, the degree of respect which
the courts should show to primary legislation in this context will
depend on the circumstances. Among the relevant factors may
be the subject-matter of the legislation, and whether it is
relatively recent or dates from an age with different values from
the present time. Another factor which may be relevant is
whether Parliament can be taken to have made its own judgment
of the issues which are relevant to the court's assessment. If so,
the court will be more inclined to accept Parliament's decision,
out of respect for democratic decision-making on questions of
political controversy.

181. In that regard, it is apparent from cases such as Animal
Defenders International v United Kingdom (2013) 57 EHRR 21,
para 108, and Hirst v United Kingdom (No 2) (2005) 42 EHRR
4, para 79, that the European court takes account of whether the
legislature has considered the matters which are relevant to a
measure's compatibility with the Convention, although that is by
no means determinative of its decision. Since the European court
is likely to take that into account, the objective of the Human
Rights Act suggests that domestic courts should do likewise, in
order to enable Convention rights to be properly enforced
domestically and not only by recourse to Strasbourg.”

80. Statements made in Parliament may be relevant to this issue. Again, however, care has
to be taken and the courts should go no further than ascertaining whether matters
relevant to compatibility were raised during the legislative process. As Lord Reed
explained at paragraphs 182 to 184 of his judgment in SC;

“182. It is of course true that the relevant question, when
considering the compatibility of legislation with Convention
rights, is not whether Parliament considered that issue before
making the legislation in question, but whether the legislation
actually results in a violation of Convention rights. In order to
decide that question, however, the courts usually need to decide
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whether the legislation strikes a reasonable balance between
competing interests, or, where the legislation is challenged as
discriminatory, whether the difference in treatment has a
reasonable justification. If it can be inferred that Parliament
formed a judgment that the legislation was appropriate
notwithstanding its potential impact upon interests protected by
Convention rights, then that may be a relevant factor in the
court's assessment, because of the respect which the court will
accord to the view of the legislature. If, on the other hand, there
is no indication that the issue was considered by Parliament, then
that factor will be absent. That absence will not count against
upholding the compatibility of the measure: the courts will
simply have to consider the issue without that factor being
present, but nevertheless paying appropriate respect to the will
of Parliament as expressed in the legislation.

183. However, it is important to add two caveats. First, the courts
should go no further than ascertaining whether matters relevant
to compatibility were raised during the legislative process, if
they are to avoid assessing the adequacy or cogency of
Parliament's consideration of them, contrary to Lord Nicholls’
third principle (in my numbering: para 176 above). The
distinction between determining whether, as a question of
historical fact, an issue was before Parliament, on the one hand,
and determining the cogency of Parliament's evaluation of that
issue, on the other hand, is real and must be respected.
Undertaking a critical assessment of Parliamentary debates
would be contrary to both authority and statute. Furthermore, as
I have explained at paras 167—171 above, it would mistake the
nature of Parliamentary processes, and create a risk that the
courts might undermine Parliament's effectiveness. Trawling
through debates should not, therefore, be necessary, and is
unlikely to be appropriate: a high level review of whether a topic
was raised before Parliament, whether in debate or otherwise,
should suffice.

184. Secondly, the courts must not treat the absence or poverty
of debate in Parliament as a reason supporting a finding of
incompatibility”.

Thirdly, it is important to bear mind that primary legislation necessarily involves
differentiating between different groups of people on different grounds. In order to
address the problem that Parliament seeks to remedy, Parliament will identify which
groups of people, and in which circumstances, will have protection provided to them or
rights or benefits conferred upon them. That necessarily means that others not in those
groups will not have those protections or will not enjoy those rights or benefits. It is
inherent in the legislative process that such distinctions have to be drawn (see generally
the discussion at paragraphs 161 to 162 in SC). It is also right to bear in mind that
Parliament may legitimately consider that a particular problem, or a problem which
affects one sector of society, needs to be addressed by way of legislation, possibly as a
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matter of urgency, even if other groups consider that they too are deserving of similar
action. The fact that Parliament has chosen to legislate for one particular set of
circumstances is unlikely, of itself, to demonstrate any lack of objective justification
for the legislation that is adopted.

The Application of those Principles in the Present Case

82.

83.

&4.

85.

I deal first with the purpose of the provisions of Part IVA of ERA, and the related
provisions dealing with remedies, as enacted by the 1998 Act. It is clear that the purpose
was to protect the public interest by ensuring that information about wrongdoing, or
threats to health and safety or the environment, could be disclosed. It did that by
providing that those in work who disclosed such information in a responsible way
would be protected from being subjected to detriments by their employers.

That purpose is reflected in the wording and structure of the legislative provisions.
Section 43B dealt with workers who make qualifying disclosures. These were defined
as disclosures of information which the worker reasonably believed it was in the public
interest to disclose and which tended to show wrongdoing of the sort defined in section
43B(1). Further, the legislation required that the protected disclosure be made in
accordance with the provisions of ERA. That required the worker to disclose the
information to the employer (or the person reasonably believed to be responsible for
the conduct) or, subject to further strict requirements, to other persons. If those
requirements were satisfied, the worker would be protected from being subjected to a
detriment, or being dismissed (see sections 47B and 103A of ERA).

That view of the purpose of the legislative provisions is confirmed by consideration of
the statements made in Parliament when the bill which became the 1998 Act was
introduced. It is legitimate to use statements made in debate as a source of background
material indicating the problem, or mischief, that Parliament was addressing. The bill
was a private members bill, not a government measure. When introducing the bill into
the upper House, Lord Borrie said this:

“The official reports in recent years into the Zeebrugge ferry
disaster, the rail crash at Clapham Junction, the explosion on
Piper Alpha and the scandals at BCCI, Maxwell, Barlow Clowes
and Barings have all revealed that staff were well aware of the
risk of serious physical or financial harm but that they were too
scared to raise their concerns or did so in the wrong way or with
the wrong person. This culture which encourages decent
ordinary citizens to turn a blind eye when then suspect serious
malpractice in their workplace, has not only cost lives and ruined
livelihoods, but it has damaged public confidence in some of the
very organisations on which we all depend.”

I deal next with the purpose of the legislation which introduced Part SA and provided
a power for the Secretary of State to make regulations giving protection to applicants
for jobs with NHS employers who had made protected disclosure. The background
material, in particular the report of Sir Robert Francis QC, identifies the “mischief” or
problem which Parliament was addressing. The problem was seen to be ensuring that
those in the health service were able to express concerns about matters concerning
patient safety and the quality of treatment within the health service. A particular feature
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of the health service is that it is a national service, but one where the bodies or entities
providing services in different parts of England, or specialist services, are legally
separate. Staff are employed by different bodies within the health service. Persons who
had made disclosures to one NHS employer could have difficulty in transferring to
another NHS employer in what the report described as a system where, whilst it
“consists of many theoretically autonomous decision-making units, the NHS as a whole
can in effect act as a monopoly when it comes to excluding staff from employment”
(see paragraph 8 of the executive summary of the report cited in full above).

Against that background, the purpose, or aim, of the relevant legislative provisions
appears clearly from the wording of section 49B of ERA. It provides power to the
Secretary of State to make regulations “prohibiting an NHS employer from
discriminating against an applicant because it appears to the NHS employer that the
applicant has made a protected disclosure”. A protected disclosure has the meaning
given by section 43A (see section 235 of ERA). The section defines an applicant as a
person applying to an NHS employer for a contract of employment, a contract to do
work personally, or an appointment to an office or post. An NHS public body is defined
in section 49B(7) and includes those bodies within the health service who provide, or
arrange for the provision of, services. Section 49B(6) provides that an NHS employer
is an NHS public body prescribed by regulations made under the section. In other
words, the section is concerned with the protection of those applying for work or posts
in the NHS as a whole who have made a protected disclosure, i.e. have previously
disclosed information in a responsible way as provided for in the legislation.

I turn next to whether any difference in treatment which results from those legislative
provisions is objectively justifiable applying the approach in SC. First, the ground for
the difference in treatment in the present case is not a suspect ground, that is, it is not
one of the grounds which, in principle, require weighty reasons by way of justification.
The difference in treatment here is based on whether a person is a worker, or an
applicant for work or a post in the NHS, as compared with a person who is a job
applicant more generally. Treatment based on whether a person is an applicant for work
(other than in the health service) is not treatment on one of the “suspect” or core grounds
with which Article 14 of the Convention is concerned.

Secondly, it is important to bear in mind that Parliament has expressly considered
matters relevant to the issue of compatibility in the present case. It is implicit in the
wording of the legislation enacted in 1998 that Parliament considered that the wider
public interest justified giving a degree of protection, in certain circumstances, to
workers but not to applicants for work. It is implicit in the legislation empowering the
making of regulations to protect those seeking posts in the NHS that Parliament
considered that there was a need to protect applicants seeking work in the national
health service but not job applicants more generally.

The matter is put beyond doubt by the fact that, in 2015, Parliament did expressly
consider a proposed amendment to section 43K of ERA which would have extended
protection to a person who “is or has been a job applicant”. Parliament debated and
rejected the proposed amendment. Parliament thereafter legislated to provide for the
making of regulations in relation to job applicants in the NHS sector who had made a
protected disclosure. Parliament has, therefore, weighed the competing interests of the
wider community in encouraging disclosure of information, the interests of workers,
applicants for posts in the NHS, and job applicants more widely. The courts are entitled
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to take into account the fact that Parliament has specifically debated a relevant issue. It
is not appropriate to seek to analyse the cogency of Parliament’s consideration of the
issue for the reasons explained by Lord Reed at paragraph 183 of his judgment in SC.

As Lord Reed observed at paragraphs 180 of his judgment (set out above) among
relevant factors in assessing proportionality are the subject-matter of the legislation,
whether it is relatively recent or dates from an age with different values and whether
Parliament can be taken to have made its own assessment on the issues which are
relevant to the court’s assessment. Here, the subject matter is one concerning social
policy. The legislation is recent, first enacted in 1998 and the specific amendment
relating to job applicants was debated and voted on in 2015. It is clear that Parliament
implicitly in 1998 and explicitly in 2015 considered whether the legislation should be
extended to protect job applicants generally and decided that it should not. In those
circumstances, the courts are likely to give substantial weight to the judgment made by
Parliament. As Lord Reed put it at paragraph 180 in SC “the court will be more inclined
to accept Parliament’s decision”. Or, as Baroness Hale recognised in paragraph 35 of
her decision in Gilham, the “courts will always, of course, recognise that sometimes
difficult choices have to be made between the rights of the individual and the needs of
society and that they may have to defer to the considered opinion of the elected
decision-maker”.

In the circumstances, therefore, a reasonable relationship of proportionality has been
demonstrated to exist between the purpose or aim of the relevant legislative provisions
and the means adopted to achieve that aim. The purpose is to protect the public interest
by ensuring that certain groups can disclose information about wrongdoing or threats
to health or safety or the environment. The method of achieving that is to protect
workers who make protected disclosures and those applying for work in the NHS.
Legislation has also been enacted, but is not yet in force dealing with the protection of
applicants for children’s social care positions. Parliament has not (or not yet) considered
it appropriate to extend protection to other groups such as applicants for jobs more
generally.

Against that background, it is possible to consider the arguments of the appellant, and
the second intervener, relatively briefly. Much of the focus in submissions was that, on
a detailed consideration of the legislative provisions, it might be possible to find
instances where people not in the workplace made a disclosure (because they had been
employed but not yet taken up work or they had left the employer) or because it is
theoretically possible that a worker could make a protected disclosure about things
occurring otherwise than in his workplace, and still enjoy protection. In relation to the
protection for job applicants seeking work from an NHS employer, it is said that this
could extend to those seeking work in finance or accounting sectors of the NHS which
would not necessarily be concerned with patient safety. Further, the protection could
extend to someone who had never worked in the NHS, had made a protected disclosure
and then sought to work in the NHS. It was said, therefore that it could not be
objectively justified to exclude protection from others such as job applicants more
generally.

That approach, however, does not assist. It fails to recognise the fact that legislation
necessarily has to differentiate between groups of people. Legislation by its nature
operates by identifying which groups, in which circumstances, are to enjoy protection.
The fact that legislation could, in theory, extend to some cases which could be said to
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be on the periphery of, or fall outside, the core purpose of the legislation does not mean
that the legislation lacks objective justification. Still less does it mean that the
legislation must be made to extend to whole groups of people to whom Parliament does
not intend the legislation to apply, in order for the legislation to avoid being stigmatised
as incompatible with Article 14 of the Convention. In truth, such a form of reasoning
discredits the important purpose underlying Article 14. That Article seeks to prohibit
unjustified discrimination on certain grounds. In the case of some grounds, such as
those specified in Article 14 like race or sex, courts will naturally and instinctively be
concerned to ensure that there is a proper basis for distinguishing between people for
such reasons. However, Article 14 and the concept of differential treatment on grounds
of status has been applied to a far broader range of circumstances. Courts need to be
equally astute to ensure that challenges to legislation do not become a means of arguing
for a particular policy outcome under the guise of challenges to differences in treatment
resulting from primary legislation adopted by a democratically elected legislature.

Similarly, the legislature may consider that a particular problem has been identified, or
that a particular urgency exists. The fact that the legislature deals immediately with that
problem, but does not address other problems that (some consider) may be analogous
does not mean that the legislation lacks objective justification. That would be to force
Parliament to legislate to achieve more than it considers necessary or appropriate. In
the present case, for example, Parliament decided that there was a need to deal with the
problem of disclosure of information in the health service which affected patient safety
or treatment. An urgent need for action had been identified and the structure of the NHS
as a national service operating through different legal entities called, in the judgment of
Parliament, for legislation giving protection to applicants for work or posts in the NHS
sector. To suggest that Parliament could not legislate to address that problem without
simultaneously addressing the position of job applicants in other sectors would be to
constrain the legislature. Parliament would be forced to do more than it considered it
needed to do to address a problem — or it would have to leave the identified problem
unresolved. The prohibition on unjustified differential treatment in Article 14 of the
Convention was not intended to constrain or restrict the legislature in that way.

For those reasons, it has been shown that there is a reasonable relationship of
proportionality between the aims of the legislation and the means adopted to achieve
those aims. That, in itself, is sufficient to lead to the conclusion that, applying the
approach set out in SC to this case, any difference in treatment has been shown to be
objectively justified.

It was submitted that the approach to proportionality set out in Bank Mellat (No 2)
should be adopted, especially in the judgment of Lord Reed at para.72, which refers to
whether: (1) the legislative objective is sufficiently important to justify limiting a
fundamental right; (2) the measures designed to meet the legislative objective are
rationally connected to it; and (3) the means used to impair the right or freedom no
more than is necessary to accomplish the objective. In Article 14 cases, it is often said
that there is a fourth requirement, namely whether the legislation strikes a fair balance
between the interests of the wider community and of those affected.

There is a real danger of seeking to overanalyse or over-refine the approach to
determining whether it has been shown that a difference in treatment arising from the
provisions of primary legislation is objectively justifiable. Words are useful in
identifying or describing the approach that a court should adopt when considering a
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particular issue. The focus should not, however, be on words in isolation without regard
to the function that the court is performing or what task the words are seeking to
describe. Here, the question that the court is considering is whether provisions of
primary legislation are incompatible with Article 14 of the Convention. It is difficult to
believe that a different answer to that question should follow if the court uses one set
of words rather than another set of words when considering that question. Nor would
such a difference in result be rational.

First, in the present case, the approach in SC is the one that should be adopted. There,
the Supreme Court considered that the question of whether the legislation pursued a
legitimate aim and the means adopted by the legislature to achieve its policy was
appropriate and not disproportionate. That required the adoption of a nuanced approach
involving consideration of a number of factors as explained above. For the reasons
already given, I consider that the same approach applies in this case which deals with
primary legislation in a matter of social policy.

The way in which the Supreme Court in SC actually decided the issues in the case was
as follows. It decided that legislation restricting the payment of welfare benefits in the
form of tax credits to families with two children did amount to discrimination against
women. The aims were to reduce public spending on welfare benefits and to address
the unfairness arising from the system and the imposition of an unreasonable burden on
those taxpayers paying for the scheme. Those aims were legitimate (see paragraphs 190
to 192 of SC). "Parliament had decided that the objectives being pursued by the measure
justified its enactment, notwithstanding its greater impact on women" and in those
circumstances, the Supreme Court saw no basis on which it could properly take a
different view (see paragraph 199 of SC). Similarly, in relation to the claim that the
legislation discriminated against children living in households with more than two
children, the assessment of proportionality "ultimately resolves into the question of
whether Parliament made the right judgment" and there was "was no basis, consistent
with the separation of powers under our constitution, on which the courts could properly
overturn Parliament's judgment that the measure was an appropriate means of achieving
its aims" (see paragraphs 208 and 209 of SC'). The Supreme Court did not consider that
it was necessary to go through the three- or four-stage analysis in Bank Mellat or other
cases. In my judgment, it is appropriate to take the same approach in the present case.
The legislation pursues a legitimate aim and the means adopted are an appropriate and
not disproportionate means of achieving those aims. The difference in treatment that
results is objectively justified.

Secondly, and in any event, applying a staged process has the same result. The
legislation does pursue a legitimate aim. The measures adopted to achieve that
legislative objective are rationally connected with it. The means used are no more than
is necessary to achieve that aim. In that regard, I reject the submission of the appellant
that it was not necessary to adopt legislation which, as it was put, denied protection to
job applicants. That is to distort the nature of the legislative measures adopted.
Parliament decided to protect of workers and applicants for jobs or posts in the health
service who make protected disclosures. It adopted legislation which was designed to
achieve that end. What the appellant seeks to do is to extend protection for other groups.
Finally, the legislation does strike a fair balance between the wider public interest, the
interests of workers and those seeking work in the health service, those seeking work
in other sectors, and employers.
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In those circumstances, the employment tribunal was right to be satisfied that any
difference in treatment was justified. The EAT was not correct in considering that the
absence of evidence was problematic in the light of what it considered as the need to
adopt the structured approach in Bank Mellat (No 2). In the context of challenges to
primary legislation, the issue generally involves an analysis of the provisions of the
relevant legislation, together with any legitimate aid to statutory interpretation.

The following further matters may arise. First, there was discussion as to who bore the
burden of proving that the difference in treatment was objectively justified. In truth,
questions of the burden and standard of proof are rarely, if ever, going to assist or be
determinative of the question of whether primary legislation pursues a legitimate aim
and whether the means adopted to achieve that aim are proportionate. Strictly, if the
subject matter falls within the scope of Article 14 and if it is shown that legislation
gives rise to differential treatment between persons in a materially analogous situation
on one of the grounds set out in Article 14, then the person asserting that the difference
in treatment is objectively justifiable bears the burden of proving that. In practical
terms, if the question arises in an employment tribunal, it will often be the employer
who will be seeking to rely on the legislation as justifying the differential treatment.

Secondly, employment tribunals will usually be able to determine the compatibility of
primary legislation with the Convention simply by consideration of the legislation and
any permissible aid to statutory interpretation.

Thirdly, there may be cases where an employment tribunal considers that it does need
further assistance. In theory, the employer could seek to rely on the legislation by
reference to its terms and any relevant aid to interpretation. In practice, however, the
government department which sponsored the legislation (or, as here, is responsible for
employment legislation generally) is likely to have the greatest interest in, and
knowledge of, or ready access to, relevant aids to interpretation. An employment
tribunal can invite the government department to intervene. That should not normally
be necessary and government departments should not routinely be invited to take part
in litigation in the employment tribunal where a claimant asserts that legislation gives
rise to differential treatment contrary to Article 14 of the Convention read with some
other article. Similarly, the EAT can invite the relevant government department to
intervene.

Next, the issue arose as to whether the employment tribunal and the EAT were correct
to conclude that the relevant provisions of ERA could not be read down so that they
applied to applicants for jobs generally. It is not necessary to decide this as the relevant
legislative provisions are compatible with the Convention. It is only necessary to
consider section 3 of the HRA if, applying the recognised principles of interpretation,
legislation would be incompatible with a Convention right. Only then does any question
of interpreting the legislation differently arise. That is not the case here. For
completeness, however, I note that in my view it would not be possible to interpret the
provisions of Part IVA of ERA, and in particular sections 43K or 49B, differently. It is
clear that Parliament has taken a considered decision to limit the scope of the protection
available to workers and applicants for work or posts with an NHS employer. It would
not be possible to interpret the relevant sections as applying to job applicants generally
without cutting across a basic feature of the legislation. Were the provisions of section
43K or 49B to be incompatible with Article 14, read with Article 10 (which is not the
case), then the appropriate remedy would have been to grant a declaration that the
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provision or provisions were incompatible with Article 14, read with Article 10, of the
Convention pursuant to section 4 of the HRA.

Conclusion

106.

The relevant statutory provisions do not, on analysis, give rise to a difference in
treatment between persons in materially analogous situations. Further, the legislative
provisions seek to pursue a legitimate aim and the means adopted to achieve that aim
are appropriate and proportionate. Any difference in treatment that does arise as a result
of the legislative provisions has been shown to be objectively justifiable.

THE FOURTH GROUND OF APPEAL -DOES THE DETRIMENT CONCERN THE
APPELLANT’S APPLICATION FOR EMPLOYMENT?

107.

108.

109.

110.

I11.

112.

The issue here is whether the detriment to which the appellant was subject related to
her job application. The detriment itself was the refusal to allow the appellant’s
complaint to proceed to the next stage of the complaints process for a further review.

Mr Jupp submitted that the protected disclosure was concerned both with whether the
respondent was complying with its legal obligations under legislation prohibiting
discrimination on grounds of disability and the alleged financial irregularities at the
Shanklin Chine Trust. He submitted that paragraph 18 of the employment tribunal
should be read as expanding the scope of the claim to include not only the disclosures
relating to alleged breaches of disability discrimination legislation but also the alleged
financial irregularities.

Mr McCombie submitted that the case concerned the alleged financial irregularities at
the Shanklin Chine Trust. That was not connected with the appellant’s job application
or, indeed, with the respondent for that matter. It was made by the appellant as a
member of the public and did not relate to her job application. The EAT was correct in
applying the reasoning in Tiplady and finding that the claim did not relate to any
employment related matter.

This matter can be dealt with shortly. It is not strictly necessary to deal with it as the
appeal falls to be dismissed on other grounds. Given the matter formed part of the
reasoning of the EAT, and has been fully argued, it is appropriate to give my conclusion
and reasons briefly.

The protected disclosure, which is the letter to the MP, did deal with questions of
whether the respondent was properly dealing with those with disabilities at interview
and also alleged irregularities in the Shanklin Chine Trust. The issue, however, is what
is the scope of the claim presented to the employment tribunal. Reading the particulars
of claim, it is clear that the appellant “asserts that the Respondent’s refusal of the
Claimant’s right to a grievance appeal ....was due to the Claimant raising a grievance
in relation to detected accounting and taxation irregularities” associated with the
Shanklin Chine Trust. The particulars of claim do not contend that the appellant was
subjected to a detriment because she complained about alleged breaches of legislation
dealing with disability discrimination.

The employment tribunal noted at paragraph 12 of its decision that it “clarified with the
parties the issues for determination”. Paragraph 18 is the clarification. Paragraph 18(2)



Judgment Approved by the court for handing down. Sullivan and Isle of Wight Council

notes that the appellant’s letter to the MP dealt with the interview but “also referred to
alleged financial irregularities”. Paragraph 18(3) makes it clear what the appellant’s
case was. It was (as set out in her particulars of claim) that a manager of the respondent
had allegedly committed a criminal offence (fraud) or had breached his legal
obligations relating to the financial operation of a charitable trust (the Shanklin Chine
Trust). The paragraph read fairly, and as a whole, does not, as Mr Jupp submitted,
expand the claim to include both the alleged financial irregularities and alleged
breaches of disability discrimination legislation. Rather, in my view, on a fair reading,
it confirms the scope of the claim as set out in the particulars of claim. The claim was
that the appellant had suffered a detriment by not being allowed to pursue her complaint
because she had made a protected disclosure about alleged financial irregularities at a
charitable trust. That was a complaint made as a member of the public. It is not made
in connection with the fact that she had applied for a job with the applicant. The
appellant’s claim to the employment tribunal was not a claim that she had been
subjected to a detriment in her capacity as a job applicant, or in any way connected with
putative employment with the respondent. The EAT was correct, therefore, to apply the
reasoning in Tiplady and to conclude that the claim presented did not involve a
detriment to which section 47B of ERA or the Regulations applied. I would have
dismissed the appeal on this additional ground.

CONCLUSION

113.

I would dismiss this appeal. The relevant legislation is compatible with Article 14, read
with Article 10, of the Convention. The appellant, as an applicant for a job, is not in a
materially analogous position to workers, or applicants for work or posts with NHS
employers. The legislation pursues a legitimate aim and the means adopted to achieve
that aim are appropriate and not disproportionate. Any difference in treatment which
results from the provisions of the legislation is objectively justified. I would dismiss
this appeal.

LORD JUSTICE HOLGATE

114.

I agree.

LORD JUSTICE UNDERHILL

115.

116.

I agree that this appeal should be dismissed. As is so often the case in claims based on
article 14 of the Convention, the issues of analogous position, status and objective
justification overlap. In this case I find it most helpful to focus on objective
justification. For the reasons given by Lewis LJ at paras. 74-101 of his judgment I
believe that the differences of treatment between (to put it broadly) non-NHS applicants
for employment on the one hand and workers and NHS applicants on the other do
represent a proportionate means of achieving a legitimate end, even if they are to be
treated as being in an analogous position. I particularly agree with Lewis LJ’s emphasis
on the need for the courts to respect the choices made by Parliament in the context of
primary legislation of this kind.

I also respectfully agree with Lewis LJ’s observations in paras. 102-104 above. As he
says, it should usually be possible for the ET, and often the EAT, to deal with questions
of the Convention-compatibility of legislation without inviting an intervention from the
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relevant Minister; but there will be rare cases (perhaps less rare in the case of secondary
legislation) where that is an appropriate course.



