Reserved judqgment

Case No: 232956212007

THE EMPLOYMENT TRIBUNALS

BETWEEN
Claimaisf Respondent
Nis C Tapere and  South London and Maudsley
NHS Trost

JUDGMENT AND CRDERS GF THE EMPLOYMENT TRIBUNAL

Hearing at Londén South on 4 & 5 Novembier 2011

Employmaerit Judge Baraon Kiembers Mis 8 Dean
N Shanks
Appearances
Far Claimant: James Medhurst - Consultant
Faor Respondent: lan Seoit - Counsel
JUDGHIENT

—+ is the unanimoos judgrent of the Tribunal as follows:
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That the Claimant was dismissed by the Respondent an the grounds of
redundancy;

That the Claimant is eniitled o a redundancy payment;

That the Claimani was automatically unfairly dismissed under regulation
7 of thie Transfer of Undertakings (Protection of Eniployment)
Regtilations 2006, ' N

REASONS

This was a hearing listed following the matter having been rémitied from
the Employment Appeal Tribunal following the first hearing of this claim
by the Employment Tribunal In June 2008 The Trbunal on ihat
oreasion dismissed the Clagimant’s claims of unfair dismissal and of an
aritiliement T a redundancy payment. On appeal there was no challenge
ta the factual findings of the Employment Tribunal, and it is useful to
reproduce that section of the reasons at this juncture.

The: redevant facts.
9. From 1997 to 12 Apil 2007 the Claimant was employed by Lewisham Primary Caie Trust

! The judgment of the EAT Is reportad at [2009] IRLR 572
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From 2000 she had been working in Eie Procurement Team based at Bumgess Park,
Camberwell. On 12t April 207 fhe Claimant's confract of employmerd and thal of e
others was transfered by wirfue of TUPE fo fhe Respondent. Her jobs at the Respandent
remained the same as- it had heen at Lewisham and her pay and grading remained the
same. Af Lewisharm she had worked 36 hours 3 week on flexifime, thaugh the care hours
were 950 - 4

It was arficipaied by the Respondent and Lewisham PCT that the Clafmant's place of hes
work waidd fransfer Io the Respondents prermises at Bathizm Hospital in Peckenha 25
500N as possible after e transfer. This change of focafion bad been discussed with the
Claimant as pari of the TUPE conseltation process. Inifidly fiere was no mom for the
Claimant {zind T two olher miombers-of the prcurement teaw who had transerred) af
the Bethtem site and the Claimart was told ibat she would be oved as soon 25 there
was oM o apcomemdats har I the avent the team was nat required to maove G THE
September 2007

Tha Slaimants contract contained a mobility clause which provided thet “There may be
otcagians when you are raguired fo perorm your dulies either termporaly or permanenily
at ather Ycafions withio the thest”.

The Claimant [ves in Grays, Essex, She was seluctant 1o move fo work at the Bethlem i
Beckenham as she bebeved fhat it would increase ber [purney tme. She s a single
mither and has o ceflect her child from school and be available i 8 a.m when fer chid
woukd be collacted for schaal by Tad. She gave evidence thet if she traveled via her ﬂk:l
route of e A1 the joumey fime to Beckenham woukl be significantly Innger -
addifional 10 miles,

Iry strict geographical ferms the Bethlam iz oy 2% miles Rurther fiom the Clamant's
fisrre fhian Borgess Fark. The shottest route frone Grays fs Beckenbam would be via the
W25, The Clainant's evidente was that the jotimey fime to Burgess Park in Camberwell
From her kome I Grays ook beron average 1% hours. From Grays to Bethilem the best
rotée would be via [he M25. The AR route planner printed off the web, and given fo the
Claimani during her discuissions with the Respondent, gives an average joarsey Gae from
Grays fo the Bathlem of 50 minttes — though no doubt &l peak mes, sich 25 at & inthe
enormiing the jouney ime wauld be fenger.

Following the tmnsfer e Claimant corfinued woding at Bumgess Park Levasham
invoiced the Respondend, for the contirled use of thelr premises. She visited the Betilam
on 116k Aprl and mef Mr Ashwarth and Mr Levair who was to be her ling manager. They
discussed avel times. Mr Levair fives in Essax, a lile distance beyond Grays. He leffat
7.45 am. g would get in for 8 a.m. most days @ough he accepted that there wens
oecaskmally problems and then fie wold make up the dme by reducing biz lunch break:
or staying [ater. Folowing that mesfing the Clainan wrate to ask thai she be ghven he
oppaitunily o work shorler bours (though ot the same salary] or that the Respondent pay-
her additional child care eosts fwhich she esfimated af £6,480 a year).

The Claimant met withi the Respondent again on 3 May, The Claimart had confinumg
concerns atwut using the M25 and being labe for her daughier. kb was agreed she could
start 15 minutes tater and also that she should Ty the route and if these were problems
fims Bespandent would revist and come to annther amangement.

0n 22nd June the Claimant bdged a grisvance with Lewishaim about her transter o the
Respondent

The move ta Befhlem toak place on 104 of Sepfember. As the Clalmant was on foliday
far the 2 wesks immediately preceding the move a fetter was sent to her dated Sth
September informing ber of this mave. 1t apoears that the Claimant did not receive the
fetter and when the Claimant arived af Burgess Path on 108h Sepfemher, she was
shecked fa find that her place of work and the other two members of the team had




Case Na: 232986212007

meved. She want aver to the Bethlém that aflemoon in 2 skafs of some distress, sperd an
Fiour ar so there and left at the end of the day.

18 The fllowing day {17 September) he Claimant was unwell She felephoned a
collzague on his mobile but di7 not speak to Mr Levoir as he was nok in, and Mr Leveir did
rot knawy why shi had not attended. About migday Mizs Dibben falephaned the Claimant
at pome. W sccapt tfat she did this because she was uware that she was upsef about
the mavie and had riof Heard from the Claiant as ta tie reasgn for her nom attendsancs,
The Claimant said thal she was il and that the move had caused her to be il Miss
Dibben suggested a visit to Occupakionsl Health, We accept thal Miss Dibben was not
sympatheti to the Claimant on the telephone and gave fhe impression fo the Claimant
that she did not befisve thak she was ill, though we do nof accept Wat she was exremsly
dogressive. It was the Claimant's case fhat Wiss Dibben demanded that she submit a
medical ceriificate even though 1 was her first day sick, though this is denied by Miss
Dibban.

18. In any event the Claimant sant in a medical cerlificale sigring her off for 4 wesks, O
raceipt Miss Tibben wrofe fo the Claimant arranging an appointment with Occupational
Health o 1st Qetoher {140,

20, On 17th Septembar e Clamant wote to Miss Tibben resigning frem her position (141)
cifitig “recent fedephone harassment' and “3 fundamental breach of contract by meoving
my place of work, reduckhd my responsibilities and otter prublems associated with Hia
transfer”. On 2Bth September she bodded a grievance (142). On 10th Oclober she senk a
furher letier making if cléar that she felt she had been construciively dismissed.

21, Af first the Respondant did nof accept her resigrgtion. Miss Dibben seink letiers an 15t and
15th Qetiober suggesting thaf she reconsidér and allowing fer to rescind her resignation.
Riss Dibben gaid that the Respondent weukl seek o be flexdble 3z to the hours that the
Crafirant worked and that further discussions could take place if the jeirmey imed oot fo
b difficui for fhe Glaimant,

22. Despite having vesighed, the Claimant cantinued submitiig medical cenificates the last of
which expired on 21st November, On 3rd Decernber fifs Dikbens wrate ko say that in the
ahsence of a medical certificate and heardng fram the Claimant her pay would be stopped
but woukd be reinstated if a cenfficals was meelved. On 11 Jahuary she accepled the
Claimiant's resigmation with effect from 22nd Wovember {156).

There doss appear to be an error in paragraph 13 of those findings. 1t
was commuon ground that the distances had been measured by the use
of the AA Route Finder facility on the internet. The prints produced to us
of the guickest and easiest routes to each desfination show thiat in fact
the joumey fo the Bethleny site was 2.1 miles shorter rather than longer,
and the joumey was S0 minutes rather than 87 minutes. In our view
nothirg tums on the apparent emar in those factual findings.

The claims o the Tribunal were of constructive unfair dismissal, and also
of dismissal under regulation 4{9) of the Transfer of Undertakings
{Protection of Employment} Regulations 2008. The tferms of the
remission are set out by the EAT in the order dated 12 August 2009 as
follows:

The Apperl be alliwed and that there be substiuted for that of the Employment Tribunal a
Judgment that the Appellant was consfructively dismissed andfor b deemed i nave been
dismissed pursuant o regulation 413 of TURE 2006,

The following is an extract from the judgment;
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55 On the Tesue of breach of conkrast, we have found that the Employerent Tribunal

a6

TR

eered in dzw and shoutd have concluded that the Respondent was in bresch of
mwntrsct The Appelleot resigned on accourt of if and, accardingly, 2 finding of
dismissal is inevitable, Ma further Tacts nesd be fund and 1t is not necessary o remit
that aspect of the matfer, Equally, our-finding a5 to eror In relefion to regulation 4(9)
of TURE $006 [eads to the inevitable conclusion that the Appelant must be deemed
1o have been disnissed and that is a declsdon izt e can make without the need for
rarmissin.

il Mednurst submitter thet we could oo on from Hereto find the dismizsal was by
reasen of redundancy and fhat the Appellant was enlited tn 2 redundaney payment.
VWivlst thee might be litle to argue about as to whelher the facks fit the provisions of
section 139(TWaiiiy of e Employment Rights Act 1598 (le. that Tierm was 2
redumdanty siuation), entlement lo a redundancy payroent depends Gn other
mafters, principally whether there has been an offer of renewat of the contract or of
re-engagement o an offer of sutable new employment unieasonably refiused (see
saction 144{1} and (2) of the Employment Rights Act 1996). These are ratters that
require further factual investigation and requice remission. The same apphies to the
Tesue of unfalr disniseal,

Bccordingly we will substitufe a finding of dismissal and remit fhe issues of
entitlement to a redundancy payment and unfair dismissal The parties will be at
iparty f cal evidence relative o hose issias.

5  The relevant statutory provisions in the Employment Rights Act 1996 are
as follows: '

130 Redundapcy _
() Farthe purpases of this Act an employes who is dismissed shall be taken to be dismissed
fry veason of redundancy if the dismissat is wholly or mainly aftibutabls lo—

{a) U fact tat e employer has ceased or infencs to cease—
(i) o carry on e business fof the purposes of which the emplayes was
emplayed By hicr, or .
(i) to cawmy on that business in the place where the employee was 50
employed, or '

(b fhe fact that the requirements of that businass-—
(i foremployees to carmy oubwork of a parfieular kind, or(fi) for Emplyees
i carry dut work of 3 particular kind in the place wheie the employee was
employsd By the emiployer,

have ceased or diminished or are expecied b cease or diminish,

141 Renewal of confract or re-engagement
{1y This section applies where an offer (whether in writing or Aof i made to an employes
betore the end of his employment--

()
)

t rene his cortract of employrient, of
to re-engape hint under & new contract of emplayment,

with Tenewsal or re-engagement t take effect either immediately on, or after an infenval of nat
mmore than frur weeks after, the end of bis empioynent.

(2} Where subsection (3} is satisfied, the employee is not enfified t 2 redumdancy payment if
hiz unreagsonzbly refuses he oifer.

(3) Thiz subsection is satisfiad whete--

fa}

the prondslons of the contract as renewed, or of the new contract, as fo—
M e cepaciy and place in which the employee would be emplayed, and
it~ the ether terms and conditions of his emplayment,

would not differ from the corresponding provisions of the gresfous contrack, or
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(b} those provisions of the confract as remewed, oF of the: new contract, would differ
fram the corresponding provisions of the pravious contract but the offer eoretites an
offer of suilzble employraent in relaton ko the employee.

(4} The employes is no entitied to a redundancy payment it
(a) his contract of employmment is enewed, et he is re-engaged under 3 new confract of
amplypment, in pursuance of the offer,
{b]  the provisions of the contract as renewed o new contract as to the capacify or
placs in which he is smplayed or the olhex fenms and conditions of his employment differ
{wholly or in part) from fhe corresponding provisions of the previous soniract
{c] the employriwrt & suitable in refafion fo him, and
{d}  during the trial period he unreasonably temainates the Gontract, ar wiréasorably
gives bofice fo Temminate it and & i3 o consequence bermeinated.

6  Regutation 4{5) of the 2006 TUPE Reguiations is as follows:

() Subjectis regulation 9, where a relevant transier imlvas or would invelve a sobetantial
changs i working comditions to the matetial delriment of 3 person whose conbact of
ermployment is or wowdd be Fansferred under parageaph {11, seh an employes may treat e
contract of employment 2 faving been terminated, al the employes shall be freated for any
purmcse as having heer dsmissed by the employer.

7 Judgment in this matter was resetved. During our deliberations we found
refefence to the 1971 case of McReadie v. Thomson & Macitiyre
(Patiermmakers) Limited decided by the House of Lords * 1t appeared 1o
have potential refevance to part of the issues before us and we invited

. submissions from bath parfies of it We received those submissions and
have taken thern into account.

8  The first issue to determine is whether the Claimant was redundant. No
further findings of fact are required. A Medhurat, for the Claimant,
submitied that the dismissal was due ta a diminution in work al the
Glaimants usual place of work, heing Burgess Park, when it was closed
and the funcfions cartied out by the Claimant were moved to Bethlem, Mr
Seolt made submissicns for the Respondent He submiited thai the
reason for the dismissal was some other substanfial reason within
section 98(1}b) of the Employment Rights Act 1996, and not
redundancy. He said that the Claimanf's place of work under her
employment with the Respondent was ahvays to be Bethlem. The
Fespondent had never had a place of business at Burgess Park, and
had only used the premises thare on a temporary pasis pending its own
premises becoming available at Bethlem.

9  We prefer the submissions of Mr Medburst. The Respondent inherited
the Claimant following the transfer. The Claimant's momal place or work
af which she was employed by Lewisham PCT was Burgess Park. The
Respondent tock over as her employer with Burgess Park beihg the
Claimant’s normal place of work, The Respondent moved the function to
Bethlem. There was therefore a cessation of that work being carried out
at Burgess Park. There was cleardy a redundancy situation as a
consequence of which the Claimant was dismissed, atbeit by resignation.
tMe have further bome in mind that section 183(2) contains a
presurnption for these purposes that a dismissal was on the grounds of
redundancy.

2R 1T
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We ust next consider whether the Claimant became entitfed to a
redundancy payment by virtue of what otcurred, and the answer fo that
point depends upan the applicafion of sectian 141 of the 1936 Act Itis
necessary to find further facts to deal with this point. We heard ewdence
from the Claimant, and also on behialf of the Respondent from ihe
folowing:

Barmy Ashworth — Assistant Director of Finance
Sally Dibben — Head of Employes Relations
Len Levoir — Supplies Manager,

Before the fransfer of functions 40 the Respondent on 1 Apri 2007
consultation was carfed out. A ddcarment was prepared and presented o
the Claimant and cther staff aifected at a2 meeting on 26 February 2007,
i was made available of the intranet of the fransferor, Lewisham NHS
PCT. That document specifically stated that it was proposed that the
Glaimant and ohe other member of staff would be based at Befhlem
Roval Hospital. A letter was the wrilten, apparently in eiror, to the
Claimant dated 27 February siating that she was at fisk of redundancy.
We do not consider that tetter io be refevant.

More importantly, a meeting was held on 7 March of the siaff potentially
affected by the transfer. Representatives of the two unions involved
{GMB and Unison) were present. it was specifically stated at that meeting
that the Claimant and one other member of staff would fransfer in
accordance with the TURE Regulations and that they would be based at
the Bethlern sife. The Claimart asked about payment of additional travel
expenses as she said that she would have to traval further, Mr Ashworth

* told the Clafmant that there would be flexibifity in starfing and finishing

limes,

The Claimant wrote to Debbig Carzon of Lewisham NHS RCT on 14
Mareh 2007 raising various matters. Her principal concerns related fo her
view fhat 30 miles would be added fo her existing 22 mile joumney, with
an adverse atfiect on her heakh and findnces. Karene Price replied on 26
March saying that the journey was only 2.5 miles longer, aind that the
Respondent had agreed to pay any additional travelling costs for four
years. . g -

On 28 March, Ms Price wrote a formal lefter informing the Claimant that
her employment would be fransferced to the Respondent on 1 April, and
stmmarnsing the effact of the TUPE Regulations. The leiter irtcluded the
following paragraplt
The accommodaan fhef you wil be using in fthe Respondent] has yet to be cornpleted
therefore for the time helng T is proposed that you remain based in Burgess Park ik sueh
timiz fhat yoL can relocate [ your new accommedatian,

The transfer was effected on 1 Apnl 2007, hut the Claimant cariet on
warking from the Burgess Park site for the reason already stated. Mr
Leavoir became her officizl line manager.

The Claimant replied fo Ms Price an 10 April, expressing concerm about
vusing the M25, and asking whether she could work from home on ocne or
two days per week, or compress her working hours info four days.



17

18

12

20

21

22

23

Gasa No: 23295622007

Thers was then the mesting at the Baethlem site on 11 April to view what
wiould be her new office. There was a discussion about the Claimant's
starting and finishing times with Mr Ashwarth saying that the core hours
were 9.30 am to 4 pm. Mr Ashworth acknowledged that there neaded to
e sorna flexibility, and 1t was noted that Mr Levoir was himself delayed
an occasions. He came from the same direciion as the Glaimant, but had
a somewhat longer jourmey. Mr Ashworth said that in such circumstances
Rdr Lavair stayed late or had a shorter Junch break. YWe do not accept the
Claimant's evidence that Mr Ashwerth was laying down a rigid rule that
any latenass in the morning had o be compensated for on the same day.
That would clearly be unrealistic and unreasonable in practice.

Mr Ashworth sent an email tn the Claimant on 12 April stating what had
been discussed and adding:

| hefieves you accepted tafthis pHnciple was sgreeabie fo o,

The Claimant continued fo corespond with Ms Price and wrote on 24
Aprii suggesting shorder hours fram 10 am to 3.30 pm but that in the
meantime ‘the Trust’ shiould bear extra childmimding costs of £6,480 per
annuen. Ms Price replied on 30 April saying that the Claimant was by then
amployad by the Respondent.

The Clalmant met Mr Ashworth and Ms Dibbern on 9 May. The Claimant
was sccompanted by Johe Lillsy, a trade union represeniative. No notes

were made of the meefing. The Claimant expressed concern about-

having fo use the M25 and the Daitford crossing which, she said, could
cause délays on the way home. As recorded above it was agreed that
the Claimant waould start at 9.15 arh, as that would enable har to leave at
& am after a taxi had collected her child for school. Her finishing fime: was
to be § pm. It was also agreed that the Claimant would try the route. Mr
Astworth confirmed what had been agreed in an email of that day. He
stated that the position would be monilored and thai hopefully the
arrangements would worlc

The Claimant raised a grievance on 22 June but addressed 0 Ms Price.
“There was subsequent correspondence. It is apparent that the: Clasmant
did riof fully understand thie effects of the TUPE Regulations. Ms Frice
agreed that Lewisham NHS PCT should deal with thase matfers which
securred before the Claimant's transfer to the Respondent. It is not
necessary to refer any further to the detalls of the grievance process.

The Claimant was on leave from 28 August and returmed to work on 10
September. What then occurred was found by the first Tribupal and is
recorded above. The Claimant naver worked from the Bethlem site, and
importanily did not try out the jowmey in either direction. She resigned by
letter of 17 September 2007. There was then the comespondence
recorded by the first Tribunal,

Sp miuch for the additionat facts. The issues remitied o the Trbunal wers
whether the Claimant was entitied io a redundancy paymeni and of unfair
dismissal. It appaars to Us that the maflers we have fo consider are as
Tollows:

731 On the basis that the EAT delermined that there was a
consiructive dismissal within section 95(1)(c) of the 1986 Ack,
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and our having found that the reason for the dismissal was
redundancy, then we need to determine whether the Claimant iy
deprived of the right to a redundancy payment by reason of the
provisiona of section 141 of the 1976 Act.

23.2  That mafter itself requires consideration of:
43.2.1.  Whether there was an offer of employment;

2322 Whether dny such offer was one of suifable employment
in relation to the Claimant within section 141(3)&);

2323, If so, whether the Claimant unreasonably refosed the
offer,

23.3  The next issue iz whether the constuctive dismissal was fair or
unfair in accordance wrthr the prm.usmns of section 98{(4) of the
19496 Act.

234 On the basis ithat the Employment Appeal Tribuoal  has
determined thet fhere wads a diemissal by reason of the
provisions of regilation 4(9) of the 1936 TUPE Regulations (and
it not being disputed that the reason for the dismissal was the
transfer), we need 1 defermine whether the dismissal weas
automaticaily unfalr by reason of requlatton 7{1), or altematively
whather it iz saved from having bean automatically unfair as ihe
reason {or principal reason) was an sconomic, fechnical or
organisational reason entailing chamges in the wotkforce.

23.56 If the dismissal was not autormatically unfair, then the final
question is whether it was unfair within section 98(4).

Each of Mr Medhurst and Mr Scott made submissions for the respective
parties. Mr Madhuwst submitted that these had not been ap offer of new
aemployrnent which was capable of acceptance. There had only beesn a
dictation of terms. BEven I thare had been such an offer, then it was not
objectively suitable for her to accept, and it was reasonahke of her to
dedine o ageept it He referrad o Curfing v. Seciricor [1892] IRLR 549
and Marriolt v. Oxford and District Co-operative Sociely [1969] 2 Alt ER
11328,

In response to the Tribunal’ﬂ request for any submissions on McCreadie
Mir Medhurst said that # was distinguishable as there was no mobilify
clause in the contract in MeCreadie and the new place of wark wasg
apparent frgm the terms of the notice. He sald that the case was
authority for the proposition that any changes between the old and new
contracts must be identified, and that as there was no hew mobilify
clause specified then ihere could not be a valid offer. Further, he said
that the House of Lords had naf considered the diference between an
offer and an instniclion.

He submitted that if the Claimant had accepted the role at Bethlem then
that would have been a new confract, but it would have been void
hecause in order to contract out of the provisions of TUPE regulation 18
reqiires there fo be an agreement comphlying with the provisions of
section 203 of the 1896 Act. That regulation is as follows:

18 Restriction on comracting out
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Sechion 703 of the 1996 Acl {reskricions on coniractieg o) shall spely in refalion o hese Fequiatians
a5 E tigy were oontaied if that Acl, save for lhat section st notapply & so far s fiese Regulations
provida for an agreament [wheter a eonirac of smployment or nat) to axehude orlingil the aperation of
ihese Regulatons.

6Ar Scritt submitted that fhere had been an offer, that the woik was
suitable, and that it was unreasonable of her fo rafuse it, particutarly
taking into account the efforts made by the Respondent to arrange
flexitle working times, to pay any additional fraveling expensas for four
years and to reviaw the armangerments if thers was any difficulty.

M Scoft subnitted that there were similarifies between the position of the:
Claimant and the circumstances prevailing in McCreadie. He cormecthy
pointed out that section 141 does not require a wiitten offer, whereas that
was required under secfion 2{4) of the Redundancy Paymenis Act 1863,
being the legistation in force at the date of the McGreadie case. He drew
the attention of the Tribunal t& Ramseyer Mofors Lid. v. Broadway and
fdagee [1971] 11 KIR 169 and Kay v Cooke's (Finsbury) Lid [1973] 3 All
ER 434 in which cases there had been reference io McCreadie. The
approach, he said, should be a flexible non-technical and non-legalistic
Qne.

Ve pow tumn ta consider the campeting submissions and the authorities.
\We consider first whether there was an offer for the pupases of section
141 of the 1998 Act. The principal issue in McCreadie was whether a
notice posted on a notice board was an offer in writing for the purposes
of sectian 2{4) of the Redundancy Paymerit Act 1865, The circymstances
were not significantly different frorm this case in that the amployars were
movinhg their place af business. A nolice was placed on the notice board
requiring all employess io report o ihe new prenises from the dale
statad id it. Lord Guest (with whom s colleagues agreed) said that

... a5 long as the offer is in writing, brought fo Ine naice of the emplsyee, capabla of belng
urlerstod by him then, in ry view, this part of the section has been complied with,

The reference to wiiting is technically superfiuous in the light of the
wording of section 141. The secand point in McCreadie was that it is not
nocessary for the employer to point out the similarifies between the old
coniract and the new one bot only the differences. It was on the
nacessity to state the differences that Mr SMedhurst relied.

The paint in Ramseyer Molors was whether an offer can he contained in
several documents. The Queen's Bench Division (fo which an appeal
from an industrial Wbunal then |ay) held that it could, and Bridge J
adopted the view of the House of Loids in McCreadie that the
interpretation of the |lepislaiion shauld not be foo technical. The facts of
Kaye were very similar o those of McCreadie save that the date for the
maove of premises was not stated. The NIRC held that that did net
mvalidate the offer. In our judgment neither of thase cases adds anything
of significance to McCreadie but rather they are examples of the
informality principle established in 1t being applied.

The provisions of section 2(4) of ihe 1965 Act are now in section 141 of
the 1995 Act, alihough differently structurad, The only difference is that
under section 141 the offer need not be in witing. In Kaye there was a
subsidiary peint about one proposed temm not having heen stated in



33

34

35

38

37

Case No: 232958212007

wrifing, buf that s naot africtly relevant by reason of a change in the
relevant statotory provisian. The court held that the term not in wiiting did
not invalidate the offer but it should not he taken into account by the
tribunal it determining whether the offer complied with section 2(4).

Mr Medburst cited Curfing as autherity for the proposifion that an offer of
new employment had to be specific. We entirely acecept that as a
proposifan of law, but as pomied out by Knox J at paragraph 23 of the
judgment that iz a question of fact for the Trbunal fo determine.

We find that there was an offer which was spfficiently precise to be
capable of acceptance. Therg was no material difference save for the
place of work. Mr Medhurst was only abde to point fo the mobility dlause
as being potentially different. We enfiely accept that if any new written
contract were to ba entered inte then it would oot contain the samea
nrovision as fhere had been 0 the contract with the transferor. That does

-hot in our view mean that the proposal that the Ciaimant work from a

different site prevents there being an offer for the purposes of section
141, Wa do nof acoept that it is necessary for every fine point of any
proposed new contract 1o be covered in any offer. We do riot acespt the
submission of Mr Medhursf that because there was no mention in the
discugsions of any new mobility clause {or the absence of a clause} then
thera was no identifiable offer.

M bedhurst also referred to Cuding where reference was mada to tha
difference between an employer pumporting to invoke a moebility clause on
the one hand, and making an employee redundant and. offering
empioyingnt elsewhere on the ofter. We do not find that point of
assistance to us, This case has been put 0 thia Tribunat solely on the
basis that there was an offer of suitable employment which was
unreasonably refused.

Mr Medhurst referred 10 Mandof as being authority for the propasition that
there was no offer but only a dictation of new ferms. The passage from
the judgrment of Lord Denning MR to which our attention was drawn was
concerned with whether a letter from the employer ta the employes
referring to a reduchon in houdy pay and status was an offer of a
dictation of terms upon which the emploves was fo work, Theg Courd of
Appeal decided that the effect was to terminate the employment of the
employee within the provisions then applicabie to redundancy. YWe do not
find 1t relevant to the issves which we have to determine because the
Employment Appeaf Tribuna! has already decided that there had been a'
dismissal of the Ciairnant.

We must thersfore consider whether the offer was one of suitabls
alternafive employment in refation to the Claimani, and also whether i
was unreasonably refused. Those ame two separate malters. In
econnechion with the first elemaint, we must consider the quesiion on an
objective basis. We find that the offer was of suitable altemative
employrnent. The job was precisely the same. atthough for a new
emplaoyer, the status of the Claimant was 1o be the same, and her salary
was ihe sarme. Mr Medhurst submitted that the offer of the job af Bethlem
was not suitable for the Claimant as 2 single mother. In our view that
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point is a matter to be considered next whan deciding whether there was
an unreasonable refusal of the oifer.

We now turn fo that second element as v whether there was an
unreasanable refusal. We are taking into account the points made by Mr
Medhurst in relation to the stitabilfy of the post. Mr Medhurst submitted
that the jowmey to work was increased hy ten miles, that there wag fittlle
fleadtbility in houts to Eake inte account her childcare responsibilites, and
alsa there was no flexibility about bringing her child into work. He added
that thére was no reason for this Tnbunal o depart from the conélusion
of the Employment Appeal Tribunal that there was a material detriment fo
her. The test in section 141 was very similar to that of material detritment
in requlaticn £(4),

Mr Scott pointed out that flexible attendance times had been discussed
and agreed, any sitra iravelling expenses were to be paid for four years,
and the extra travelling time was insignificant. No aftempt was made by
the Claimant io iy the new journey. Further diseussions could fake place
if diffieitities argse. it was unreasonable of the Claimant te refuse the
offer.

We set out the factors we have taken into account and our coriclusion.
All the relevant circumstances before and after the move to Bethlem
were the same, save for the different lecafion. The work had not
changed, and the Claimarit’s domestic circumstances had not changed.
The difficufty facing the Claimant is simply that there was no attempt esver
made by her to try the fburmey to or from work. The information supplied
by the AA Route Finder farility provided to us was that the fuickest and
zasiest route to the Bethlem site was both shorer and quicker than the
one to the Burgess Park site. By any standards the difference was not
significant. The Respondent offered flexibiity in agréeing to a delayed
stardiry fime of .15 am to allow time for the taxi to collect the Claimant's
child at 8 am. The Respondent agr=ed to keep the matter under review.
The point aboed bringing the Claimant's child info work was not one which
was raised at the time, and as to which there was no evidence of any
substance before the Tribunal. We discount thdf as not being relevant.

We find very considerable foree in the submission by Mr Medburst that
ther test s similar to that under regulation 4(4}. The wording in secfion
141 is of an unreasonable refusal. Paragraph H1552 of Harvey with
reference to section 141 is as follows:

The quastion is nat whelher a reasenable employes would have accepted the employer's
offer, but whether that particular employee, faking inks account fis personal circumstances,
was being reasonshle in wfising the offer: did he have scund and justilable reagons for
furming dawr the offer?

"The employes's behadour and conduct most be judged,

loaking at it frorm fer point of wiew, on the basis of e facts

a5 ey appeared, or oughl reasamably o have appeared, o

hizr at te bBime the declsion bad o be made' [Frerest's
Execufnrs v Cox(I980] TCR <25, per the EAT).

Thrat diclum has been cited and applied in several subsequent cases, eg Hudson v Geargs
Hantsan Ll 2003) Tames, 5 January, 20037 Al CR {D} 387 (Mar}, FAT: Ward v
Gommission for Heafthicare Audit & inspection [Z008] Al ER (D) 107 (Jun), EAT).
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42 Itis clear from the judgment of HHJ Hand QG in the EAT in this case tiat
for the purposes of regulation 4(2) the appreach of Lord Hope in
paragraph 35 of his spesch in Shamoon v. Royal Ulster Constahulary’
should apply. The ratevant senfence is as follows:

fs the freatment of such a kind that @ rezsonable worker would or might fake the view that i all
the gircumstances it was o fis detriment?

43  The matter has to be approached from the point of view of the Claimant,
arid not by looking at the reasonablensss of the actions of the
Respondent nor by weighing up competing arguments.*

44 The Empioyment Appeat Tribunal held thaf there had been a constructive
dismissal becatse of a fundamental breach of cantract by the
Respordent, and also a dismizsal within regulation 4{9} and, aithough
not spacifically arficutated, must thereby have held tirat there had been a
material detriment 1o the Claimant within the meaning of that paragraph
in fhe chianga of her place of work. Akhough the warding is diffefent,
where it has been found that the Claimant was reasonable in deciding
that working from Bethlem would be to her detiment then we fail to see
how it could be said that hef refusal fo accept the -offer was
untaasonakla.

45  We have fo conclude that the refusal of the Claimant fo accept the offer
of the employment at Bethlern was a reasonable one in the
dreumstances. The Regpordent does not therefare obtain the benefit of
the exemption frony lability fo make a redundaney payment. We have not
bean tasked with detemining the amount, and were fold that that was not
ift dispuie.

46 The next fssue is whather the dismissal was fair or unfair, and that itself
bhreaks down into several different points. The Employment Appeal
Tribunal concluded that there was a disnissal within regulation 4(S) of
the 2006 TUPE Regulations. That being so, the dismissal has fo be
automatically unfair in accerdance with regulation 7{1) unless regalation
7(2) applies. We wilt consider that maiter first before cansiderning the
issue of ‘ordinary’ unfair dismissal. Regutation 7 insofar as relevant is as
follows: ' :

7 Dismissal of employes bacause of refevant iransier -
(1) Whese either biefore or after 2 relevanl iransfer, any emploies of the transterar of
transferee is dismissed, that employes shall be ieated fof the purposes of Part X of e 1958
Act (unfair dismissal} as unfaily dismissed if the sole or principal reagon for his dismissal is-
o) the rensferitelf; or
(W areason connected with the ransfer thad is not v sconomis, fechnical or
omanisafional reason entaing changes in the morkioree,
(23 This parageaph applies where the sole or poncipal resisan for the dismissal s a reason
cannected with the ransfer thak is an economic, Echnical or oranissional reason entailing
changes in the warkforce of affher the ransferor or the ransferse before or after a relevan
transfer. .
(3} Where paragraph (2] applies-
(a) paragraph {1) shall nof apply;

*[2003] IRLR 285
* gee paragraphs 52 and 54 of the EAT judgmert
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{ty  without prejucice to the application of section GA(4) of the. 1395 Act {lest offar
dismissal), e dismissal shal, for the purposes of sections 98{1) and 133 of thal Act {reason
for dismissall, he regarded as having been for redundancy whiere agcfion 98(2)c) of that Act
applias, or othenwise for a substantial reason of a kind such as to ustify the dismissal of an
emnployes hofding e position whish that emplayes held.

Mr Scott also drew the altention of the Tribunal to part of Article 4.1 of
Council Direciive 2001/22/EC pointing out that there was no definition of
‘entaiting changes in the workforce’;

The tramsfer of the undertaking, business arparof the undertaking or husiness shiall not of
fiself conatitiie groands for dismissal by the transferor or the transferee, This provision shall not
stand i fhe way of dismissals that may take place fur econamic, techinical or organisatiarial
reasons ertailing changes i the workforce ..

i Scott submifted that there were good ecanomic and organisaiional
reasons for the relocation to- Betnlem. The Respondent had s own
presnises availabie at Bethlem, and wauld not have to pay rent and
service or management charges for the cantinued use of Burgess Park.
That point was not seriously disputed by Mr Medbuest, and we accept it,
The difference between them relates to wheiher such reason(s) entailed
a change in the workiorce:

Mr Medhurst drew the atiention of the Tribunal fo the unreported
judgment of HHJ Mchullen in the Employment Appeal Trbunal in
London fetropotitan Universify v. Sackur® in which case authotities were
reviewed starting with the seminal case of Delabole Sfale Lid. v.
Berriman.® Wir Madhurst subnitted that moving employees did not involve
a reductian in the worlfarce or a change in functions. The Trbunal was,
he said, bound by Beriman and the ETO defence could oot succesd.

Mr Scott submitted fhat the reorganisation of the workforce into ene place
involved a change to a section of the warkforce within regulation 7{2) and
raferrad to Crawford v. Swinfon insurance Brokers Lid’ and the more
recent atthority of Nafionwide Building Sociefy v. Benn and others”.
Berriman was also refarred to in that case, as indeed was the judgment
of the Employment Appeal Tribunal in this case.

We have no difficulty in finding that the reasen far the distnissal was
connected with the transfer. That reason was that the Respondent did
not have any right to remain at Burgess Park, and decided to refocaie the
Claimant to Bethlerh, That mattes is not in dispute, What is in dispute s
whether the reason was an economic, technical or organisational reason
entaifing changes in the workforce, and we have already sald that it is the
reference to changes in the workforce upon which we must make a
determination.

The headnote to the ICR repart of Beriman Is as follows:

S EATN286/08

8 1584] ICR 546 CA
11989 ICR 85 EAT
®2010] IRLR 822 EAT
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... Ihat the amployers ohjecive in disnissing the emgloyze was in praduce & standardisation in
rees of pay for 4l their employees and hat & Teason antaiidg changes in the workforse', since
a change n tie workforse meant 4 change in the overall riumber or fhe funclians af the
personnel employed and, acsardingly, regul=ton (1{2)] did not apply and the dismissal was
LInfiT. )

The facis very briefly were that on a transfer ona employee was offered
the same pay ienms as pre-existing employees in order to eifect a
standardisation, apd he resigned. ln Crawford the EAT held that a
change in the job funciions of two members of staff was a change in the
workdorce, akhough there was no change it the rumbers employed. The
EAT applied Berman and theré was a substantial analysls of the
judgment.

The next autharity chronologically is the London Matropolitan University
case. In that case there was a merger of Lepdoh Guildhall Univarsity and
the University of North Lendon to fom LML, The cardracts wele
different. It was decided to move LGU staff onto UNL type contragts. The
appeat by the employer against the adverse finding of the Employment
Tritbunal was rot allowed to procead to a full hearng hecause all that
oceliifed was a change in f=xms and conditions, and that did not fall
within fhe wording in the Regulations as interprated i Beriman.

That brings us fo Nafionwide Building Sociely. That case fasUitad from
the takeover of Portman Buliding Society by Nationwide. The
Emplayment Tribunal keld that the change o the roles of the employees
in question, and the changes to the pie-existing bonus scheme were
giounds for a constructive dismissal and alse a dismiggal under
regtiation 4(¥). The next ssue was whether there was an ETO reason.
Theré was no dispute that there was an organfsational reasan, The
issue, as here, was whether that entdiled changes i the workioree,
Slade . noted that the TUPE regulations refer to part of an undertaldng
and it is not necessary for the whole of the workforce to be affected for
there to ke an ETQ reason. However, it is apparent from the part of the
judgment of the Erployment Tribunal which was guated in the judgment
of the EAT that it had heen found that there Had been a changé in the job
functions of the fransferring employeas in quesiion.

Forie of the authorifies cited to us dea! spedifieally with the point as o
whettier 2 change of workplace of the transferring employees falls within
the concept of entailing changes in the workforse. Mr Scoft submitted
that a change from a dispersed warkforce ta one ferming part of the
wholg at Bethlam constituted a change in the workforce. Mr Medhurst
submitted that the only categories allowed by Beriman and siibsequent
authorities are 2 reduction in the workforee or a change in funetions.

This Trbunal is of course bound by Berriman and subseqguent authanties.
In Berriman the issue was a change in tems of employment, and that
was held not to be an ETO entailing changes in the workforce. Crawford
and Nafionwide Building Sociely are cases whers the job function
changed. London Metropolifanr Unfversity on the other hand. is a case
where there was an attempt to harmonise ferms, and it was held nat to
be a qualifying ETO. In our judgment this is a case which falls within the
NMaffonwide Building Sociofy category and there was no ecoromic,
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technical oF organisational reason enfaifing changes in the workforce,
The dismissal was therefore automatically unfair.

58 The matter will be listed for & hearing as to remedies for the Claimant.

ORDERS

1 The matier will be fisted for a hearing to consider a remedy for the
Clammant with one day allocated. A separate notice of heaiing wil be
issued.

2 The Trbunal crders thai on OF before 4 February 201G the Claimant
provides to the Respondent a provisional schedule of 1083, and thal on or
hafore 18 Fehruary 2010 the Respondent provides fo the Claimant a
counter-schedule of cormments upon e Ciaimant's schedule sefting out
what mattars aré agreed and what are in dispute. '

2 The Tribunal orders that not later fran 14 days before the further heanng
fie Claimant supplies to the Respondant the following:

3 A schedule of lass made up to the date of fhe hearing
3.2 A witness staterent to substantiate the losses claimed;

3.2 Byway of standard disclosure a bundie of all documents material
to the loases daimed and their mitigation.

4 The Tribunal orders that not fater than 7 days before the further hearing
the Respondent supplies to the Claimant a copy of any withess
staterrient and documenis upén which it proposes to raly at the remedias
heanng.

Employm nt Judge Baren
12 January 2011
Judgreent sent fo the parties on
1o Jof {20

and entered in the Register

for Sacretary of'tha Tribunals



