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Tuesday 19t h Cctober 1993.
JUDGVENT

LORD JUSTI CE McCOMN: On 4th Decenber 1991 in the Crown
Court at Sout hanpton before M Recorder Hubbard QC, the
appel l ants pl eaded guilty (changing their plea follow ng
the Recorder's ruling) to contravening the conditions of
a consent to discharge trade effluent (that being the
third count of the indictnment). It was ordered that
count 1, causing trade effluent to be discharged into
controlled water, and count 2, knowingly permtting
trade effluent to be discharged into controlled waters,
remain on the file.

The appel | ants appeal on a point of law direct to
the Full Court.

These are the facts. The second appel |l ant was
director of and mpjority shareholder in the first
appel  ant, which owned and operated a fish farm at
Nursling MIIl in Hanmpshire. It was agreed that effluent
fromthe fish farm being trade effluent within the
meani ng of the Water Act 1989, was discharged into the
Ri ver Test, which was controlled waters within the
meani ng of the Act.

Over a 24 hour period on 2nd and 3rd April 1990,
staff of the National R vers Authority neasured the
trade effluent fromthe fish farmas 24.9 mllion
gal | ons.

Count 3 charged contravention of the conditions of
a consent to discharge trade effluent, contrary to
section 107(6) of the Water Act 1989 which says:

"A person who contravenes this section or
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the conditions of any consent given under this Chapter
for the purposes of this section shall be guilty of an
of fence..."
The particulars of the offence in count 3 were
t hese.
"On a day or days unknown between the 1st

April 1990 and the 4th April 1990 ETTRI CK TROUT COVPANY
LI M TED and W LLI AM BAXTER di d contravene the conditi ons

of a consent given under Part |11, Chapter 1, of the
Water Act 1989, for the discharge of effluent into the
Ri ver Test at Nursling MII, in the County of Hanpshire,

nanely, that 'the volune of effluent discharged shal
not exceed 46,000 cubic netres per day, ie approximtely
10 million gallons per day in any period of 24 hours in
that in the period of 24 hours from 0600 hours on the
2nd April 1990, the volume of effluent discharged
exceeded the said anount.”
Section 107 was subject to section 108, which provided a
defence if the discharge was nmade "under and in
accordance with (a) a consent given under this
chapter..."

On 23rd January 1978, the Southern Water Authority
(a predecessor of the National Rivers Authority)
consented to the discharge of fish farmeffluent at
Nursling MIIl subject to conditions as to the nature and
conposition of the discharge, and as to its vol une,
whi ch was not to exceed 10 mllion gallons in any period
of 24 hours. The consent was given under section 7 of
the Rivers (Prevention of Pollution) Act 1951 (as
anended by the 1961 Act), which was an Act "to nake
provi sions for maintaining and restoring the
whol esoneness of rivers..."

There was substantial |egal argunent before the
Recorder after the appellants' arraignnent before the

jury, but in the absence of the jury.

The defence sought to make a coll ateral challenge
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to this prosecution, and the prosecution submtted that
t hey should not be permtted to do so.

The defence case was that the condition of the
consent as to volune was invalid because it was not
i nposed for a permtted purpose, nanely pollution
control, but for another purpose, nanely to limt the
vol une of water the appellants were permtted to
extract, and because it was unnecessary, in that in fact
there was no deterioration in the quality of the river
downstreamas a result of the effluent fromthe fish
farm and unreasonable, in that its effect was to
prohi bit property rights.

To establish these matters, the defence proposed to
rely on a report prepared by an expert w tness enmanating
from Aspi nwal | and Conpany dated Novenber 1991. The
defence accordingly mai ntained that the 1978 Consent
Condition was invalid and bad in law, so that the
appel l ants coul d not be convicted of an offence relating
to its breach

The prosecution submtted that such a defence was
an abuse of the crimnal trial procedure. |If it were
sought to challenge the validity of the condition, the
proper procedure would be to seek judicial reviewin
accordance with the procedures in Order 53 of the Rules
of the Suprene Court.

The prosecution relied on Quietlynn v Plynouth City

Council [1988] B 114. In that case a local authority
refused a licence to a conpany to operate a sex shop.

It continued to do so and was convicted in the

Magi strates' Court. The Crown Court allowed its appeal

on the ground that the refusal of the Iicence was
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invalid because the local authority had failed to conply
wi th the procedural requirenents by considering

obj ections made nore than 28 days after the application.
The Divisional Court held that it was for the | ocal
authority to determ ne whether to grant a |licence, and
any question as to the validity of its decision should
be determine by the H gh Court in proceedings for
judicial review. Unless and until it was struck down in
such proceedi ngs, the decision of the |ocal authority
was presuned to be valid, unless it was invalid on its
face. Accordingly, on a prosecution neither the

Magi strates' Court nor the Crown Court had jurisdiction
to consider its validity. None of the cases referred to
the Court contained anything to suggest that chall enges
to the decisions of local authorities were permssible
in crimnal proceedings. |If a bona fide challenge as to
the validity of a decision was raised, the proceedi ngs
shoul d be adjourned to enable an application to be nade
for judicial review

Counsel for the prosecution conceded that sone

doubts as to whether the QuietLynn case had gone too far

wer e expressed by the Divisional Court in R v Reading

Crown Court ex parte Hutchinson [1988] B 384. In two

cases, defendants had chall enged the validity of

bye-1 aws under which they were charged. |n one case the
Justices, and in the other the Crown Court, considering
t hensel ves bound by QuietlLynn, held that they had no
jurisdiction to enquire into the validity of a bye-Iaw
(unless it was invalid on its face), and the cases were
adj ourned so the matters could be determ ned on judici al

review. The Divisional Court held that QuietLynn should
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not be interpreted to apply to bye-laws. It had been
establ i shed over many years that a defendant charged
wi th contravention of a bye-law had the right to
chall enge the validity of that bye-law, by way of
defence. The procedure for judicial review had not
renoved that right, nor was it an abuse of process or
contrary to public policy for such a defence to be
rai sed. The Court considered that although QuietLynn
was undoubtedly justified on its facts, its principle
di d not have such w de application as m ght appear from
sonme of the reasoning in the case.

Counsel for the prosecution (who there, as here,
was M Plem ng) submtted that there was a cl ear
di stinction between challenging the validity of a
deci sion, such as that in the present case (to inpose
certain conditions on a consent) or that in QuietLynn,
whi ch shoul d not be permitted in crimnal proceedings,
and challenging the validity of a bye-law, which it was
established was perm ssible to raise as a defence in
crimnal proceedings. Apart fromthe |ong standing
basis of the latter, there was the fact that there was
no opportunity to challenge the validity of a bye-Iaw
unl ess and until the person was prosecuted under it. He
m ght not have known of its existence until he was
prosecut ed under it.

For the defence the subm ssion was nade that the
Act under which the consent conditions were inposed was
concerned with the purity and quality of water, and the
prevention of pollution. The basis of the collateral
chal l enge was that the condition as to volune in the

di scharge consent was unnecessary, as it did not affect
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t he whol esoneness of the river. Such a challenge had
al ways been allowed in crimnal cases involving
adm ni strative deci sions under planning |egislation.
Counsel did not accept the prosecution argunent that
there was a distinction between planning deci sions,
enforcenment notices, stop notices and bye-laws on the
one hand, and a condition under consent on the other.
It did not matter that the invalidity did not appear on
its face, and had to be established as a matter of fact,
per haps by expert evidence.

Def ence counsel (who was M Bates and who has al so
appeared before us) said that the defence position was

supported by R v Reading Crown Court ex parte

Hut chi nson. He did not agree with the prosecution that

the principle there was limted to bye-laws (although
the case itself dealt with bye-laws) and that it was
di stingui shabl e from Qui etLynn on that basis.

In that case, Lloyd LJ agreed that the Quietlynn
decision was correct on its facts the defendant's case
bei ng especially unneritorious but had difficulty with
sone of the Court's reasoning. He said:

"If the validity of a decision of a |ocal
authority is an essential elenment in the proof of the
crine alleged, then | can see no reason why it should
not be challenged in the Magistrates' Court or the Crown
Court..."

A court, submtted M Bates, had no jurisdiction to
enforce a bad bye-law or a bad enforcenment notice, or a
bad condition, and had to enquire into their validity,
if invalidity was raised by way of defence. |If the

decision of the river authority, in granting a discharge

consent with a condition that was invalid, was unl awful,
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then the present prosecution nust fail. The question as
to whether the condition was necessary for the purpose
of preventing pollution was one of fact, and suitable
for the jury to decide, after hearing all the evidence.

To that argunent, before the Recorder, M Plen ng
replied that the case was in a totally different
category from bye-l aws, enforcenment notices, stop
notices and the like, which formed the basis of the
prosecution, and so could be chall enged, because one
coul d not proceed on the basis of a bad aw. The
chal l enge was not to the source of the prosecution, but
to an admi nistrative deci sion nade nmany years
previously. It was challenged not because it was bad on
its face or because it was outside the statutory
framewor k, but on the basis of expert evidence which
anounted, in fact, to a question of opinion made with
the benefit of hindsight and relying on facts com ng
into existence after the decision had been nade.

As regards the suggestion that the chall enged
condition should be severed, |eaving the consent in
operation, this would result in a consent to an
unlimted volune of discharge. It was clear fromthe
statutory framework that sone volunetric control was not
only perm ssible but of central inportance. The only
sensi ble way of pursuing a collateral challenge of this
sort was judicial review

The Recorder's ruling on those subni ssions was
shortly stated. Looking at the transcript of the
proceedi ngs before him on the final page at letter C he
sai d:

"I find principally on two grounds that the defence in
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this particular case are not permtted to nount a
collateral challenge. The first is because the consent
di scharge order which they seek to challenge is not the
primary | egislation which creates this offence and this
particular case is therefore, in nmy judgnent,

di stingui shed fromR v Reading Crown Court ex parte
Hut chi nson and Another. Secondly the invalidity clained
does not appear on the face of the docunent, nanely the
consent discharge order. Such invalidity that is
clainmed i s based on an expert's assessnent sone 13 years
on as to what was in the mnd of the then appropriate
wat er authority when they cane to inpose this consent

di scharge order and its terns. So for those two primary
reasons, | reject the subm ssion of the defence that
they are entitled as a matter of law to nount a
collateral challenge to the consent discharge order or
its terns.”

For the appellants it is accepted here, as in
the court below, that they could not assert that the
condition was bad on its face. Again, there has been no
suggestion that the condition was "patently
unreasonable”. It could only be shown to be
unr easonabl e or otherw se invalid by evidence.

The basi c point made on behal f of the
appellants is that there is no difference in principle
bet ween a bye-law and a condition and therefore, as with
a bye-law, a defendant is entitled to show, by way of
defence to a charge alleging a breach of condition
that the condition was invalid, or unnecessary, or
unr easonabl e.

M Bates relies on a nunber of cases, particularly

R v Reading Crown Court ex parte Hutchinson (1988) 1 B

384, A-G s Reference No. 2 of 1988 (1989) 3 WR 397, and

Rv Oxford Crown Court ex parte Smith [1990] 154 Local

Gover nment Revi ew 458.

For the respondents, on the other hand, it is
submtted that there is a proper distinction to be nade
bet ween a bye-law and a condition. The fornmer can be

chal | enged because the prosecution cannot be allowed to
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proceed on the basis of a bad law. That, it is said, is
quite different fromchall enging an adm nistrative
decision. Reliance for the respondents is placed

principally on Quietlynn v Plynouth City Council (1988)

1 B 114, and Bugg v Director of Public Prosecutions

(1993) 2 WR 628.

This court finds itself unable to say that in no
case could the validity of a condition be challenged by
way of defence to a crimnal prosecution. Each case
nmust be | ooked at on its own facts. In our judgnent it
is not a sinple question of whether what is under
challenge is a bye-law or a condition.

M Bates drew our attention to the analysis nade by
Wolf LJ (as he then was) in the case of Bugg, the
anal ysis of the difference between procedural and
substantive invalidity. To understand his analysis it
is necessary to | ook at a nunber of passages in his
judgnment, the first beginning at page 646 E. Wolf LJ
is there speaking of devel opnents in the principles
governing the jurisdiction of courts to entertain
challenges to the validity of official action. He said:

"These devel opnents are, in our judgnent,
of inportance when considering the proper role of a
crimnal court where a defendant who is charged with
breachi ng a byel aw seeks to challenge the validity of
that byelaw. It is possible to identify at |east two
different situations in which this will arise. The
first is where the byelawis on its face invalid because
either it is outwith the power pursuant to which it was
made because, for exanple, it seeks to deal with matters
outside the scope of the enabling legislation, or it is
patently unreasonable. This can be described as
substantive invalidity.

The second situation is where there is what can
be described as procedural invalidity because there has
been non-conpliance with a procedural requirenment with
regard to the making of that byelaw. This can be due to
the manner in which the byel aw was made; for exanple, if
there was a failure to consult. \When the byelaw itself
is alleged to be substantively invalid because of
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Wednesbury unreasonabl eness (Associ ated Provinci al
Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB
223), for present purposes what has to be attacked is
not the decision to nake the byel aw but the byel aw
itself. That decision would have to be the subject of
judicial review"

At page 647 D he continued:

"In the case of substantive invalidity, it
is a mtter of |aw whether, for exanple, a byelawis
unreasonabl e in operation, or is outwith the authorising
power. No evidence is required; the court can decide
the issue by looking at the ternms of the primry
| egi sl ati on and the subordinate |egislation which is
alleged to be invalid. The situation is different with
procedural invalidity. Evidence will be required, for
exanpl e, as to what happened during the course of the
maki ng of the byelaw in order to see whether or not it
has been validly nade."

At page 651 D he gives the reason why, in the
case of procedural invalidity, the crimnal court cannot
enquire in the matter:

"The reason is it is not part of the jurisdiction of the
crimnal courts to carry out such an investigation and
they are not properly equipped to do so."

Then at page 652 E he turned to the issue as to burden

of proof and said:

"Having drawn the distinction between
substantive and procedural invalidity, the question of
burden of proof resolves itself. |In the case of
substantive invalidity, no issue as to the evidential
burden of proof should arise on attack upon the validity
of a byelaw. The prosecution has to produce the byel aw
in evidence and when this has been done, the byel aw,
together with the enabling | egislation, would provide a
defendant with all that he needs. So far as procedural
validity is concerned, the court at a crimnal trial is
not required to make a determ nation and so there again
is no problem However, we do accept that there nay be
cases within a grey area. W have particularly in mnd
cases where it is suggested that there has been an abuse
of power because of mala fides on the part of the byel aw

maker. In the case of bad faith, there may be an issue
which the crimnal court can determne and if so,
evidence will be required.”

In the subm ssion of M Bates, the present is a
case of substantive invalidity where evidence is
required to establish it, and can be called for that

purpose. He says, as we understand him that this case
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falls within Wolf LJ's grey area. W exam ned that
contention. |If a decision-nmaker were to nake a deci sion
for a wongful purpose, not through oversight or

i nconpet ence, but with deliberation, well know ng that

t he purpose was wong, he m ght well be characterised as

acting with nala fides, but if this were the allegation

it would be necessary to put it in plain terns, and at
no stage, in this case, has that been done.
Accordingly, in our judgnment, what is in issue here is
in Bugg terms procedural invalidity, where evidence
woul d be required as to what happened during the course
of the decision to inpose the condition, and the
chall enge to that decision would have to be by way of
judicial review
M Bates's argunent before the Recorder was that he
should allow himto call his expert evidence before the
jury, and that it should be for the jury to decide the
guestions of inproper purpose, unreasonabl eness and | ack
of necessity. The Recorder intimated in argunent that
it would not be easy to make these issues intelligible
to the jury. Looking at the transcript at page 32 B the
Recor der says:
"M Bates, | amnot criticising you but
just to inject a nmeasure of reality into this argunent:
if you are right then how on earth can this jury or any
jury sensibly consider the issues in your expert's
report?"
At page 40 A M Bates said to him
"Your Honour, does, | amafraid, have to
understand the difference between a Cass 1A R ver
classification and a O ass 1B.

MR RECORDER HUBBARD: Try ne.

MR BATES:. Perhaps we are concerned wth biol ogical
oxygen demand and if your Honour just |ooks at 1A 'good
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quality' under 'quality criteria" (ii):

"Criteria for a Class 1A River is biological

oxygen demand not greater than 3 m crograns

per litre.’
Wthout going into a detail ed exposition of biochem cal
oxygen demand, that is in effect the anbunt of oxygen in
the river that can support life. |If effluent goes into
the River and because of the breakdown of bacteria, the
bacteria eats it up; they use oxygen."
The Recorder continued to express sonme puzzlenment and M
Bat es sai d:

"Qur respective experts will get it right.

MR RECORDER HUBBARD: Unfortunately, M Bates, they are
not the ones who have to try it."
W entirely synpathise with the Recorder's reaction. A
jury trial on those issues would, in our judgnent, have
been a thoroughly unsuitable nethod of resolving them

M Bates seens now to agree with that view, since
he told us that he has now resiled fromthe position he
adopted before the Recorder. He now submts that the
right course would be for the Recorder to hear the
evi dence and nake the decision, in the absence of the
jury, both on fact and law. Wat, in those
ci rcunst ances, would be the value of having a jury at
all? He submits, however, that this new posture is in

line with Rv Goldstein (1983) 1 W.R 151. There, the

House of Lords held, dism ssing the appeal, that the
guestion of the neaning and effect of Articles 30 and 36
was a question of law within the neaning of section 3(1)
of the European Communities Act 1972 and that
accordingly, inacrimnal trial, it was a question for
the judge and not for the jury. However, their

Lordshi ps did not dissent fromthe judgment of the Court
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of Appeal given by Lord Lane CJ which is reported at
(1982) 1 WLR 804. At page 810 D Lord Lane said:

"We agree that apart from obvious
exceptions such as decisions as to the adm ssibility of
evi dence which for clear reasons have to be nmade in the
absence of the jury, all matters going to the issues
rai sed by the indictnent nust be dealt with in the
presence of the jury and by evidence given in the
presence of the jury. As these two cases Rex v Dunne
and Rex v Reynolds, anply denonstrate, this includes
guestions as to the credibility of the evidence called
to prove the allegations in the indictnment."”

He went on at page 814 E to say:

"But we do not base our decision primarily
upon that point. The answer does not rest solely upon
t he neaning of the words which we have just read in
section 3(1). Any conclusion other than that which we
have indicated would, in our judgnent, be contrary to
principle. The facts deposed to by the three w tnesses
called live before the judge to deal with the Citizens
Band radi os, and giving evidence relating to the nature
and effect of those pieces of apparatus, were not facts
upon which the guilt or innocence of the appell ant
depended, which facts are plainly for the jury to
determ ne. They were facts which determ ned the
exi stence or non-exi stence of the very power of the
court to hear the case at all. They went to the
exi stence of the offence.

It seems to us in those circunstances it was
not for the jury to decide whether the crine existed or
not, but for the court itself. This is so whether the
facts are admtted or not. |If they are not admtted,
then the evidence, as happened here, nust be adduced
before the judge who will decide what is established and
what is not, draw the proper influences and will cone to
hi s concl usi on accordi ngly.

If the contention of the appellant were
correct, it would have been inproper to put himin
charge of the jury at all. There was no crim nal
of fence which existed to which he could be required to
plead guilty or not guilty. Therefore the decision is
one which has to be taken by the court and not by the

jury.”

In any event this is not what M Bates asked the judge
to do. We find it difficult to understand how he can
say that the Recorder got it wong. |In effect he is
saying that the Recorder got it right in refusing his
application to call the evidence before the jury. Were

then, we ask rhetorically, is the wong decision on a
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guestion of | aw which woul d cause us to allow the
appeal ?
We turn to consider what was the nature of the

evi dence he wanted to call. A couple of quotations from
the expert's report will serve to illustrate its defect.

In the introduction, paragraph 1.6 this appears:
"The objective of this report is to provide an opinion
on whether the original flow conditions set on the
di scharge consent in 1978 were justified to protect
water quality in the river downstream of the discharge.”
I n paragraph 5.1 this appears:

"The consent for Ettrick Trout Farm was
i ssued in 1978.

The data used for the cal culation of consent conditions
woul d nost |ikely have been..."

And then they are set out, it is unnecessary to read

t hem

At 5.2 the report continued:

"Regrettably none of these data are
avai l abl e for us to recal cul ate the consent and check
its validity."

M Plem ng characterised that report as "ex post facto
opi nion evidence expressed with the benefit of
hi ndsi ght". The Recorder said of it, as we have seen
"Such invalidity that is claimed is based on an expert's
assessnment sone 13 years on as to what was in the mnd
of the then appropriate water authority when they cane
to inpose this consent discharge order and its terns."”
M Bates hinself said of it in this court:

"I accept that the evidence of the expert
was deficient, but | submt that | should be permtted
to call further evidence which has been obtained."

In our judgnent, the evidence as it stood was
i nadm ssi ble and the Recorder was right to refuse to
allowit to be called before the jury. |If he had heard
it in the absence of the jury we are satisfied that he

woul d have arrived at the sane result. NMreover, this

15
© Crown Copyri ght



Supplied by Smith Bernal Reporting Ltd for Law el

court was not prepared to accede to the appellants
request, nade nearly two years later, to be allowed to
call some further evidence.

Lastly, we consider abuse of process. M Bates
told us that his clients did not acquire the Fish Farm
at Nursling wuntil 1981, too late, he said, to seek
judicial reviewin respect of the inposition of the
chal l enged condition in 1978. It nust be assuned,
however, that they knew of the condition when they
acquired it. In 1987 there was a review of the
conditions. Section 37(1) of the Control of Pollution
Act 1974, inposed on the water authority, which had
given a consent, a duty to review fromtine to tine that
consent and any conditions to which it was subject and
m ght then revoke or nodify the conditions.

We nmust | ook, therefore, at a Notice of 9th July
1987. This is sent under the Control of Pollution Act
1974. This Notice reads:

"Take notice that the Southern Wter
Aut hority in the exercising of powers conferred on them
by section 37 of the Control of Pollution Act 1974 have
reviewed the conditions previously inposed by the
Sout hern Water Authority in a consent granted to the
Trustees of Rebecca MII Famly Trust on 23rd January
1978 to discharge a fish farmeffluent through an outl et
at grid reference SU 3562 1519 and upon such review t he
Sout hern Water Authority have decided that the said
conditions shall be nade in the manner and to the extent
described in the shedul e adhered to."

That schedul e begi ns:

"The condition relating to the dissol ved
oxygen content of the effluent is hereby revoked and the
foll owi ng condition substituted therefore.”

It is unnecessary to read it. It obviously has no

rel evance to the present dispute. Note 2 on that Notice

is relevant, it says:
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"Any question as to the reasonabl eness of
the ternms of any consent or notice shall be determ ned
by the Secretary of State for the Environnent.”

That power was in fact given to the Secretary of State
by section 39(1) of the 1974 Act. It is not surprising
that no nention is to be found in that notice of the

vol une of effluent that may be discharged. M Bates
concedes that no representation was nade at that tinme as
to volunme, nor was the Secretary of State asked to
determ ne the reasonabl eness of the condition as to

vol une, nor was judicial review sought of the revi ened
decision, as it could have been in due tine. And when,
early in the argunent before the Recorder, M Plen ng
for the prosecution suggested that the case could be

adj ourned so that the defendants made application for
judicial review, and the Recorder showed a warm i nterest
in that suggestion, M Bates unhesitatingly refused the
i nvitation.

In all those circunstances we consider that M
Pleming is justified in submtting, (1) that the
appel l ants have suffered no injustice and, (2) that the
i ssue of a collateral challenge was an attenpt to
by-pass Order 53 of the Rules of the Suprene Court and
the statutory appellate procedure and was, therefore, an
abuse of process. For all those reasons this appeal
must be di sm ssed.

MR PLEM NG WII| your Lordships dism ss the appeal with
costs for the prosecution?

LORD JUSTI CE McCOMN: Can you resist that?

MR BATES: W Lord, | do not think I can.

LORD JUSTI CE McCOMN: Thank you very nuch
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