IN THE BRISTOL COUNTY COURT CLAIM NO. 6BS00303

BEFORE MR RECORDER B MOXON BROWNE QC

BETWEEN:
ANDREW CARRUTHERS
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1, This iy an appesl from a case management decision of Deputy District Judee Howell

sitting at the Bristol County Court on 14" August 2006, when he rave permission to
the Clzimant o rely on 8 pyrolechnics report from an expart, Mr Miller, subject o the
dgisclosure to the Defendants of an carlier report which the Claimant had obrained

from anolher pyrotechnics expert, Mr Hariman,

2. The levant order was made in the context of & number of other directions for tial,
including provision for medical cxpert witnesses, all of whom were identified by
narne, in geeordance with modern best ractice.

3 In giving permission for the Claimant o rely an a pyviotechnics report [rom Mr Miller

only on condition that the earlier epor! from Mr Harriman was disclosed, the Deputy
Distriet Judge based himsell on the decision of the Court of Appeal in Vasdiou v

Hajigeorpion (2005 EWCA Civ. 236, where Dysen LI said at paragraph 27:

Ut nieeds to be emphasised that if a party needs the permission of the Conrt to rely on
an espert wimess 3 i place of expert witness A, the Cowrt has power to plve

peraussion an condition that A's Report (5 disclosed to the other pariy or parties, and



b

that sech o condition witl wsuatly be imposed ™,

4, I the guidance proffered by the Court of Appeal in Vasilion applies to the present
case, the Deputy District Judge was plainly right to exercise his discretion as he did,
However, if Vasilion has no real application, it would follow that the Deputy District
Judge’s approach to the matter was inappropriately constrained, in which case the
parties are agreed that [ shoulid took at the matter afresh, in the exercise of my own

discreiion,

5 The Appellant argues that the passage cited [rom Vasiliow by (he Deputy District
Judge applies only o those cases where a party nseds the Court’s permission to rely
on a new expert in ploce of 4 previous expert, which is not the position in the present
case, since the report from Mre Herriman hac been obrained before the aclion slarled,
and hence was never the subjeet of any direction by the Court naming him as the
sxpert whase evidence the Claimanl was permitted to call.  Accordingly, ergues the
Appellant, while the Clamant needed permission lo rely on Mr Miller's report, he did
not need permission 1o rely on il in place of any report previously identified by the

Clourt.

& This arpument wis advanced to the Deputy Disuict Judge at the hearing below, and
was rejected, on the grounds that the general prineiple enunciated in Vasiion is elear,
and that in thiz context there is ne relevant distinction between unidentified experty’
reports ebtained hefore an action 18 started, and identified reports obtained with the
Court’s permission after the action has started. The issue thos stated is in oy view at

the nub of this appeal.
The Facts

7. The Claimant was injured by an exploding firework manufactured by the First
efendant and sold by the Second Defendant, an 19" Aupust 2003, He sullersd

serious injuries, including to his left eye. Prior 1o the commencement of proceedings,

the Claimanl instrucled a fireworks expert, Mr Harriman, 1o teport. The Claimant's
solicitors teld the Defendants” sclicitors that they were taking this siep, and I was told

that at that time an undertaking was eiven thal any testing of the remains of the

' In citing this passage. in his wwn judgment the Deputy Distict Judge mistakenly transposed A7 and “B™
Mothing tamns on this strar.
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[icework by Mr Hammiman would be “ron-destriciive

Mr Harriman has apparently provided 4 report, but Lhe Claimant dees not in the event
wish 1o rely upon it, and has nol disclosed it,  As noted above, the Claimant now
wishes to rely on Mr Miller as his pyrotechnics expert, and hence applied Tor

permission to do se from the Court

The reasen for the Claimant’s wish (o chunge experts has not been explained: and nor
hias any infermation at all been provided about what weork M1y Hartiman has carried
out, or what his views are. Absent & direstion requining the Claimant to disclose Mr
Harriman’s report, the Claimant is within Lis rights to keep its contents secret. Bugin
doing so, without cxplanation, he is vulnerable to the inference that the reason for not
wishing to rely upon or disclose this report is that 112 contenls are [o & preater or lesser
extent adverse to the Claimani’s case. In olher words, 1l 1s » fair inference thar the
Claimant 15 “experi shopping”, which as the Deputy District Judge noted, is a
practice which the Court of Appeal bas satd should be discouraged, and which can be
discouraged by making the type of order mude by the Deputy District Judge in this
case, Seo Heok v, MLOLD (2003) EWCA 1043 per Ward LT &t paragraph 30 and Lord

Phillips MR at paragraph 33; as well as Vasilion, referred to abave.

The Law

10

11.

The Appellant relied on the decision of the Court of Appcal in Carison v. Townsend
{2001) EWCA 51] in support of his argument before the Deputy District Judge and in

drguing this appeal befors me.

Carlsen wis a case governzd hy the Pre-Action Protocol for Personal Injury Claims.
In zccordance with the Protocol, the Claimanr gave the Defendant the name of a
medical expert be proposcd o instruct, and who wes then instructed on the hasis that
he was an experl mutually acceptable to both parties. The Claimant then declined Lo
disclose his report, and irstead disclosed a dilferent report from a different doctor,

wh had not previously been appraved by the Defendant.

A District Jadge ordered the first report to be disclosed, on the basis that it had been
provided pursuant to the parties” joint insimuctions. The County Court Judpe reversed

thiy finding, and was upheld by the Court of Appeul (Simon Browne, Brooke and
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Mence LIT) whick held that there was nothing in the Protocol to enable the Court to
override the substantive law of legal professional privilege, which attached to the first

TEPOIT.

It is importanl to nole thal this issue was fought oot entirely in the context of the Pre-
Action Protocol. There was no question of applyving to the Court for permission o
rely om an expert’s teport, o an acton which had aleeady stacled, or ol attaching
comdilions (o such permission. The short guestion was whether & medical epord
obtained by one party with the approval of the other, pursuant (e 3.14 of the Protocuol,
thereby hecomes subject to disclosure. The answer was “no”. The Court recognised
that the second report had heen ebtained in breach of the Protocol, hut noted that to
override the Clammanl’s privilege in the Mirsl report was not a lawul sanction for such

i breach.
However Brooke L) may have gone a Iittle further in adding, at paragraph 36:

U was nod fthe] afm Jof the Pretocol] fo deprive o Clabmant of confidential pre
action advice about the viability of fis claim, which he would be at liberty to discerd

if he did not agree with it”.

This passage was relied vpon by the Appellunt as supporting & submission that prier
to the commencement of an action, the Claimant has a right to shap freely for helpful
expert adviee, without fear of having suhsequently to make disclosure of it, and that
this right is only curtailed after the aclion has started and the Courl has begun (o give

directions as te which particular experts (usnally named) it will parmit to be called.

While T can see that there might be some grounds for drawing =uch a distinction, 1
would observe that the Appellant’s submission goes wider lhan anything actually said
hy Brooke LI On the face of it, all he is zaying (s that there is nothiog in those
detailed provisions of the Protocol which dend with the instructivn of motoally
ecceptable experts, which has the effect of preventing a party from claiming privilage

for a report prepared by soch an expert.

Carlson was cited with approval in Jeckson v, Marley Davenport (2004 EWCA Civ,
1225 {Peter Gibson, Tuckey and Longmore LIT) in telation to the question of whether

the privilege attaching to a report prepared by an expert for the purposes of a



18,

15,

discussion with lawyers is lost, il the same expert subseguently produces 1 Further
repart upon which relidnce is to be placed 2t the wial, The Court was emphaiic thut

nothing in the CPR was intended (o have the efTect of overmiding that privilege.

1t 1s however also clear that il [wirness and justice required the disclosure of an cadicr,
privilegad, report as a condiion of permission to rely on 2 subsequent report by the
same grpert, (or indeed another exprert) the Court would have power to malke that
otder. If for example the omission of matcrial from an earlier teporl had the effect (or
might be perceived to give rise 1o the risk) Lhat a subsequent report was partial or
mcanplets, and hence potentially misleading, there is no doubt that the Court could
order the first report to be disclosed so that the full picture was beliore both parties and

the Courl. See Longmore J at 15,

The imposition by the Court of a condition that an earlier report be disclosed i o Tater
report 1s o be relied upon is illustrated by Beck v, Ministry af Defence (2003) EWCA
Civ. 143, o case where the Defendant, the Minisiey of Defence had Instructed an
sapert psychiatrist, and bad obtained leave o rely on his report. The Ministry of
Defence then wished to change {0 another expert, which required the leave of the
Court, not least because the proposed change invelved the need (0 reguire the
Claimant to submit to a further psychiatric examination, A detuiled explanation was
given for why the Ministey of Delence wanted to change experts. It was nol because
their original expert had advised in terms which were adverse to their case, but simply
that the report was of such poor gaality that the Defendant had lost all confidence in

ts author

The Court of Appeal affirmed] perrnission for 8 new experl 1o he appointed, on
condition that the abandoned report was disclused wlong with the new report. The
basis for this condilion was variously expressed by each member of the Court of

Appeai as Tollows:
At paragraphs 25 and 26 Simon Browne LT said:

“The disclosure of the origingl report, as a condition of being allowed to instruct a
Sresh expers, would aiso meet the concern expressed by Sachs LI [in Lane v. Willis
(1872) 1 WLR 329, as fo expert shopping, where he said] no room showld be lefi for o

Plaintiff to wonder whether the application s really due to the reports of a



Defencant’s medical expert being faveuralile to the Plaingiff ..

{ do not say that there could never be a case where it would be appropriate to allow a
Defendant tor instruct a fresh expert without being required at any stage to disclose an
earfier expert's repori,  For my part however [ find & difficalt fo imagine any
circumstances in which this would be properly permissible, and certainly 1o my nibnd

e sech circmsfances exist here L7
Al paragraph 30, Ward LI =aid:

“Expert sltopping Is fo be discournped. and a check against possible abuse s to

reguire disclosure of the abandoned report as o condition to trv apain .
Al paragraph 34, Lord Phillips MR said;

"The wnswer i this case, and in any case where a similar sithotion arises, by Jod
troposed by Simon Browne Lf, that the perinission to instruct a new expert should be
on ferns that the report of the previows exper! be disclosed. Such a cowrse should
hoth prevent the practice of expert shopping. and provide the Claimant ... with the
regssurance Wat the process of the Cowrt is ot being abused. In this way, fustive will

Be seen fto be done™.

It is noteworthy that Simon Browne LI was a party to the earlier decision in Carfion,
referred to ahove; while Beck was ciled o argument in Jecksorn, which was itself
expressed by Longmore L to follow Carfsen, To my mind it is really itconceivable
that the Coutt in Beck did nol have the decision in Carfsen in mind, nor that the Court
n Jackson was pot similarly aware of the superficial difference between the approach
in Beck, and the approach in Carfson. The peint seems o me o be that disclosure of
an ezrhier report can always be made a condiien of permissien to relv on a later
report; out i no such permission 1s sought, the Court simply has no power o override

the privilepe in (he carlicr report.

‘This poinl sesms to me claarly iilustrated by the case upan which the Deputy District
Judge based his decisivn in the present case; that is the case of Vasilisu 2005 EWCA
Civ 236,
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In Vastliou, a case shout property values, the Claimant wished to change valoarion
experts, and was permilted o de so on condition that he disclosed the earlier,
abandoned report. On appeal, the Court of Appeal held thal no such condition could
be imposed. because (hut only because) the Claimant already had the henefit of &
direction permitting him {0 call any experl with the relevant expertiseg, rather than &
particular named expesl. The Claimant conld therefore call any cxpert e liked, so

longr a5 that experl had such expertise.

Although the appeal was allowed on this ground, the Court went out of its way to
emphasise i1 disapproved of expert shopping, and stated in terms that if the Claimant
had needed permission o cadl the second expert, the disclosure of the earlier reporl

vould hitve been a praper condition to impose (see pet Diyson LT al paragraph 32).

As pointed out above Vasilion was the case telied upon by the Depuory District Tudge
in the present ¢ase, and strongly indicating that where permission to rely on an cxperi
is sought. a condition ought to be imposed 1hat wny earlicr report by ancther expert in
the same discipline ought o be disclosed. 1think the Deputy District Tudge was right
t0 irnpose thal condition in this case. He had the power to do so, and he exercised (hat

power corregtly in accotdance wilh clear guidunce from the Court of Appeal.

My own view

26,

If it fell to me to exercise my own disererion in this case, I would have tuken the
cowrse Tollowed by ihe Depuly Distriet Judge, for the reasons given by him. In
addition il is my view that where as in this cese an expert has been lastrucied lo
perfarm tests on an exhibit {such as an exploded firework) open justice and fairness
will usually demand that the results of those tests should be put before the other
cxports n the case, and before the Court. This will especially be so where there is &
percepticn that those tusts may have caused some physical alteration {albeir short of
“destruction”) to the exhibit in question. In such cases it is my view that justice will
usually require the discloswre of the relevant report, whether or not its author is called
o give cvidence. In the present case the nature of the tests carried out by Mr
Harriman, and thetr effeet if any on the remains of the firework examined by him, arg
a secrat 1n the hands of the Claimant, Ithunk that iz unfair, and al the lowest gives rise

to lhe perceplion of a powential injustice. That seems to me an additional reason for



exercising & discretion in favour of erdering disclosure of Mr Hurriman's report, as a

condition of the Claimant’s permizsion 1o rely on a further report from Mr Miller.

I therefore dismiss (his appeal. [ understand that it is agreed (hat costs should fellow
the cvent, and wili so order. T will hear Counsel as to any further matters 1 should

dizal with,

R MOXON BROWNE QL
A DEPUTY JUDGE OF THE HIGH COURT



